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IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF

MARK SOKOLOW §
§
§
§
§

CIVIL ACTIONNO. G-97-66

CITY OF LEAGUECITY

ORDERGRANTINGDEFENDANT'SMOTIONFORSUMMARYJUDGMENT

Plaintiff Sokolow brings this action against his former

employer, the City of League City, alleging retaliation in

violation of Titl", VII of the Civil Rights Act of 1961 ("Titl",

VII'), 12 U.S.C. §§ 2000e et seq. He also alleges a violation of

the Texas Open Meetings Act, TEX.GOV'l"CODEANN.§ 551 et seq. Now

before the Court is Defendant's Motion for Summary Judgment. For

the reasons that follow, Defendant's t1otion is GRANTED.

I. BACKGROUND

Plaintiff Mark Sokolow served as the city attorney for the

c:ity of League City (the "City") from April 1991 until his allegedly

unlawful termination on February 6, 1996. In his Response to

Defendant's Motion for Summary Judgment, Plaintiff abandons two

claims asserted in his Original Comp12int: (1) that he was

unlawfully discriminated against Decause he is Jewish, and (2) a

state law quantum meruit claim for services he allegedly re~dered

after. his termination. The fir.st of his two remaining claims is

that he was unlawfully terminated because of two instances of
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opposition to racist remarks allegedly uttered by City employees.'

Plaintiff·s second claim is that the city council took action to

terminate him without proviciir.g the proper notice required by the

Texas Open Ncetings Act.

On June 2.9, 1993, Plaintiff issued a I"ritten reprimand to

Irma Cortez, a secretary under his supervision. He reprimanded her

for using the offensive expression "Jew 'em"when conversing with

another city employee. Corte? complained about the reprimand to

the mayor and city council. On July 4, 1993, Cortez filed a

grievance against plaintiff which was directed to the mayor and

city council. Plaintiff's written reprimand was subsequently

removed from Cortez's filed.

On February 22, 1994, Plaintiff wrote a memorandumto Joseph

Murphy, Director of Administrative Services, stating that he had

been informed by an employee, Mr. Garcia, that one of Hurphy's

staff, Denny Holt, had referred to a fellow employee as "jungle

boy." He went on to state that because Garcia "is a witness in the

Eva Spencer litigation, this type of evidence can :Oevery damaging,

if the Court determines that it is true." Plaintiff also wrote

that he had personally heard a memberof Murphy's staff make racist

'In his Original Complaint, Plaintiff contended that his
termination also r-esulted in part from his opposition to the city
council's invocation which contained Christian sentiments. He
mentions this allegation only briefly in a footnote in his
Response, thus the Court assumes he has abandoned that particular
allegation along with his race discrimination and quantum meruit
claims. xegardless, the Court can find no authority supporting the
no~ion tnat a religious invocation constitutes a discriminatory
employment practice withi", the ambit of prohibj.ted conduct under
Title VII.



remarks. He suggested that Murphy counsel Holt and the rest of his

staff regardin~ the inappropriateness of racially offensive

language. He also suggested that Murphy d~cument the counseling as

evidence of the City's disapproval of such conduct. In September

~nd October of 1994, the mayor pro tern and city administrator wrote

memoranda complaining about the manner in which Plaintiff had

handled the Holt incident. In particular, they were concerned that

Plaintiff had exposed the City to liability by documenting ;:;ather

than discussing the Holt incident with the appropriate parties, and

also by failing mark memorandum !1urphy

"Confidential/Attorney-Client Privilege" which In their opinion

would have made the memorandum undiscove,,·able for purposes of

litigation. 0:1 November 3, 1994, apparently at least partly in

response to these complaints, the city council considered but

decided against dismissing Plaintiff as city attorney.

was not until February 6, 1996, over a year later,, that

Plaintiff alleges that his handling of the 1993 and 1991 incidents

again became an issue before the city council. As part of the

agenda for the council meeting that day, a notice was posted which

read:

EXECUTIVE(CLOSED)SESSION

11. TEXASOPEN~fEETINGSLAW, SECTION551.074, GOVERNMENT
CODE:DISCUSSTHEDUTIESAND RESPONSIBILITIESOF THECITY
ATTORNEYPURSUANTTO filS ANNUAL PERFORMANCEEVALUATION
(THE CITY ATTORNEYMAYREQUESTA PUBLIC HEARING01\1 HIS
EVALUATION, AS ALLOWED BY SEC'l'ION 551.074 OF THE
GOVERNNENTCODE).

REGULAR (OPEN) SESSION



12. DISCUSSANDPOSSIBLYTAKEACTIONON THE DUTIES,
RESPONSIBILITIES,AND EVALUATIONOF THEClr·y ATTORNEY.

In that meeting, t.he city council voted four to two in favor of

terminating Plaintiff.

II. STANDARDOF REVIEW

Summaryjudgment is appropriate if there is no genuine issue

as to any material fact and the moving party is entitled to a

judgment as a matter of law. Fed. R. Civ. P. 56. Rule 56 (e)

requires that when a motion for summary judgment is made, the

nonmoving party must aet forth set forth specific facts showing

that there is a genuine issue for trial. Id.; ~ Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 250, 106 S. Ct. 2505, 2510, 91

L.Ed.2d 202 (1986). The mere existence of some alleged factual

dispute between the parties will not defeat an otherwise properly

supported motion for· summary judgment. Only disputes over facts

that might affect the outcome of the lawsuit under governing law

will preclude the entry of summaryjudgment. Anderson, 477 U.S. at

247-18, 106 S. Ct.. at 2510. If the evidence is such that a

reasonable fact-fi!"lder could find in favor of the nonmoving party,

summary judgment should not be granted. Id.; ~ also Matsushita

El",c. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587, l06 S.

Ct. 1348, 1356, 89 L.Ed.2d 538 {1986).

III. RETALIATION CLAIMUNDER TITLE VII

In order to state a claim for retaliation, a plaintiff must

allege (1) that hoe"'ngaged in an activity protected by Title VII,

(2) that an adverae employment action occurred, and (3) that a

causal link existed between the protected activity and the adverse

;._._._n



employment action. Long v. Eastfield College, 88 F.3d 300, 304

(5th Cir. 1996) An employee engages in a protected activity if he

has either (1) opposed any practice made an unlawful employment

practice by Title VII, or (2) made a charge, testified, assisted,

or participated in any manner in an investigation, proceeding, or

hearing under Title VII. ~2 U.S.C. § 2000e-3{a); Long, 88 F.3d at

304. The opposition clause requires the employee to demonstrate

that he had at least a "!."easonablebelief" U,e practices he o,:;>posed

'.oIereunlawful. Payne v. McLemore'sWholesale & Retail Stores, 654

F.2d 1130, 1140 (5th Cir. 1981)

The burden-shifting analytical framework first established in

McDonnellDouolas Corp. v. Green, 111 U.S. 792, 93 S. Ct. 1817, 36

L. Ed. 2d 668 (l973) , applicable to Title VII disparate treatment

cases, is also applicable to Title VII unlawful retaliation cases_

See e.g., Long v. Eastfield College, 88 !'.3d 300. 304 (5th Cir.

1996) (applying the McDonnell Douglas analysis to Title VII

unlah'ful retaliation cases) ;> Under this framework, the Court

employs a three-part test designed to determine a defendant's

motivation in taking the challenged action. See McDonnellDouglas,

411 U.S. at 803-04, 93 S. Ct. at 1824-25; Burdine, 450 U.S. at 252-

51, 101 S. Ct. at 1093-94. First, the plaintiff mus;::establish a

prima facie case by proving the elements of his retaliation claim.

If the plaintiff proves his prima facie case, the burden of

2 McDonnell Douglas was refined in Texas Deu't of Community
Affairs v_ Burdine, 4=>0U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 2C7
(1981), and was further clarified in S,=,.Mary's Honor Center v.
Hicks, 509 U.S. 502, 113 S. Ct. 2742, 125 L. Ed. 2d 407 (1993).



production shifes to the defendant to articulate a l"'gitimatc, non-

=etaliatorv reason for the adverse employment action. See Long, 88

F.3d at 505. If the defenc.ant introduces cvidenc", which, if true,

would permit the conclusion that the adverse employment action was

nondiscriminatory, the focus shifts to the ultimate q:uestion of

whether the defendant unla'"fully retaliated against the plaintiff.

The ultimate determination In an unlawful retaliation CaSe is

whether the conduce protected by Title VII was a "but for'· cause of

the adve:::"seemploymentdecision. See Sherrod v. American Airlines,

Inc., 132 P.3d 1112,1122 {5th Cir. 1998); Long, 88 F.3d at 305,

n.",,; McDaniel v. Temple Indep. Sch. Dist., 770 F.2d 1310, 1346 (5th

Cir. 1985). The mere fact that the plaintiff can establish the

causal link of his prima facie case does not mean that he can prove

the ultimaee question of ·'but for" causation. See McMillan v. Rust

College, Inc., 710 F.2d 1112, l11G-17 (5th Cir. 1983). TClecausal

link element for the prima facie case is much less stringent. See

Long, 88 F.3d at 305, n.4. Even if a plaintiff's protected conc.uct

is a substantial element in a defendant's decision to terminate an

employee, no liability for unlawful retaliation arises if the

employee would have been terminated even In the absence of the

protected conduct. See id.; Jack v. Texaco Research Ct:::., 743

F.2d 1129, 1131 (5th Cir. 1984).

Summaryjudgment is particularly appropriate when the Court is

evaluating evidence at the "pretext" stage of the McDonnellDouglas

analysis .

•[I] t is relati,'ely easy both for a plaintiff to



establish a prima facie Case and for a defendant to

arciculate a legitimate, non-discriminatory reason for

his decision.' . In the context of summaryjudgment

., the question is not whether the plaintiff proves

pre~ext, but rather whether t.he plaintiff raises a

genuine issue of fact regarding pretext.

Llritt v. Grocers Supply Co., 978 F.2d 1441, 1450 (5th Cir. 1992)

(quoo:ingAmburgeyv. Corhart Refractories Corp., 936 ?2d 805, 811

(5th Cir. 1991) (citations omitted)). Speculation and belief are

insufficient to create a fact issue as to pretext. See Britt, 978

F.2d at 1451. Nor can pretext be established by mere conclusory

statements of a plaintiff who feels that he has been discriminated

against. See E.E.O.C v. ExxonShipping Co., 745 F.2d 967, 976 (5th

Cir. 1984).

In order to meet the first element of his prima facie case,

Plaintiff alleges that he was discharged in retaliation for

engaging in the following statutorily protected activity: (1)

writing a memo.:andumreprimanding Irma Cortez, an executive

secretary, for an isolated racially/ethnically/religiously

offensive remark; and (2) writing a memorandumto Joseph Murphy

regarding racist remarks allegedly madeby Murphy's staff. At first

glance, it is not apparent that these two actions fall within the

ambit of Title VII's definition of statutorily protected activity.

Isolated racist remarks by non-supervisory employees do not rise to

the level of

VIr. However,

"unlawful employmen~practices" prehibited by Title

Plaintiff need only have a reasonable "oelief that



the activity he opposed was an unlawful employment practice. See

Payne V. McLemore's\·lholesale & Retail Stores, 651 F.2d 1130, 1140

(5th Cir. 1981). Plaintiff expressed in his memorandumto Murphy

his concern that an "environment of raci.sm" could subject the City

to liability. The Court, construing both the Cortez and Holt

memoranda as expressing Plaintiff's opposition to the creation or

continued existence of a hostile work environment, will assume fo~·

the purpose of disposition of this cas", that Plaintiff has met the

first element of his prima facie case.

Plaintiff's termination supplies the second element of his

prima facie case, thus it is to the third element--a causal

connection between the protected activity and Plaintiff's

termination--that the Court now turns. Plaintiff alleges several

facts which he believes create a genuine issue of material fact as

to causation. With respect to the Irma Cortez merr.orandum,

Plaintiff refers to the City's removal of his written reprimand from

Cortez's file as evidence of the City's unhappiness with his

disciplining Cortez for making racially offensive remarks. With

regard to Plaintiff's memorandumto Joseph ~lurphy, Plaintiff offers

as eVldence of a retaliatory motive the council's deciSion to

consider and vote upon his termination immediately after the

memorandum"laS brought to the city council's attention by angry

correspondence from the city administrator and the mayor pro tem.

It lS readily apparent, however, from the mayor's and city

administrator's correspondence J:"egardingthe Murphymemorandumthat

it was not Plaintiff's opposition to racially offensive comments
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that they disagreed with, rather it was Plaintiff's method of

dealing with the situation. The gist of their complaints was that

Plaintiff had exposed the City to liability in a pending lawsuit by

writing a damaging memorandumand failing to properly designate it

as attorney-client privileged, or alternatively, discussing the

alleged racist remarks and appropriate procedures for addressing

them rather than memorializing the incident.' Apparently,

Plaintiff's memorandumdid in fact become evidence in the pending

lawsuit referenced in the memorandum. As the city attorney,

Plaintiff had a duty of loyalty and confidentiality to his client,

the City. City administrators perceived that he had breached that

duty by unnecessarily exposing the City to legal liability.

The importance of the attorney's duty to his client, even wh8re

Titl", VIr is involved, was recently underscored by the United

States Court of Appeals for the Fifth Circuit in Douglas v.

DYIL"1cDermottPetroleum Operations, Co., 144 F.3d 364 (St.h Cir.

l358), cert. denied, 119 S.Ct. 798 (1999) Plaintiff Douglas WaS

employed by DynMcDermottas in-house counsel. DynMcDermott was

under contract with DOE, and a condition of that contract ·,...as

'The mayor pro tern stated: "[eJvery~hing in that memorandumis
now discoverable. Also, I do not believe such a memorandum
directed ac another department ever should have been sent out
regardless if it is in litigation or not. Someone should have sat
downand discussed this.'· The city administrator stated: "The City
Attorney ought to be seriously reprimanded for his duplicitous
action related to the Eva Spencer case which was filed on December
29, 1993. Mr;. Sokolow knowingly wrote a damaging memora'ldumthat
was not labeled 'Confident.i.al Attorney/Client Privilege' which meant
it was subject to subpoena by the other side and Mr. Sokolow kne'"
it Mr. Sokolow·s act is a severe ethical. violation and you
as a city council ought to be shocked into reality."

._--,-
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DynHcDerrr,ott's agreement to operate free from discriminat.ory

prac~lces. Douglas notified DOE of alleged discriminatory

treatment against her, and the court of Appeals held that she had

breached her ethical duty of loyalty and confidentiality to her

client and had thus forfeited Title VII protection for her

particular conduct. In relevant part the Court stated, "that

employee conduct, although fairly characterized as protest of or

opposition to practices made unlawful by Title VII, may

nevertheless be sO detrimental to the position of responsibility

held by the employee that the conduct is unprotected." Douglas,

144 P.3d at 374. Although the Court is not willing to go so far

today as to grant Defendant summaryjUdgment on the grounds that

Plaintiff's conduct, like Douglas'S, was unprotected, it. is clear

that a real or perceived violation of an ethical duty, even when

that violation pertains to Title VII, can provide a legitimate

basis for termination. Mere invocation of the words racism,

discrimination, etc., does not glve an attorney free license to

jeopardize his client's interests.

Since the 1994 vote to terminate him failed, Plaintiff

attempcs to maintain the causal connection between the events of

1993 and 1991 and his ultimate termination in February of 1996 by

pointing to comments in performance evaluations submitted by the

mayo!· and council members at the February 1996 council meeting.

Plaintiff "lIeges that the following comrnents show retaliatory

animus based upon the earlier incidents:

Ma.yorFrankovich: 'Doesn't ,,·ork ",ell with subordinates.·'



CounGil member McFadden: "Seems to have a hard tilT,e keeping
employees wo:ckingfor him--does not treat fairly from complaints I
have heard. 1 believe Mark means well, but has to realize a
Gity attorney should stay non-politiGal . A city Attorney
needs to De a "TEAM" player which I don't' think Mark is, but could
be. "

CounGil memberKosty: "Mr. Sokolowhas terminated several employees
for questionable reasons: e.g. Irma Cortez ~1r. Sokolo,v
lacks good judgment regarding contl:"oversial issues, or political
issues . I can only conclude based on 3 years of information
_ '"hich I believe should not be discarded because ·it is old,' but
viewed as a continuous pattern of behavior - vacillating with each
new administration."

Plaintiff's evidence is fatally deficient and utte:cly fails to

raise a genuine issue of material fact as to Defendant's ret<lliatory

motive for terminating him. If the city council intended to

terminate plaintiff on the basis of his conduct in 1993 and 1994,

it is only logical to assume they would have take" that action at

their meeting in November of 1994. Nothing in the mayor·s or

council members' written statements in February of 1996, quoted

above, sustains a continuing causal link. For that matteL·, with

the exception of one council member, nothing in the evaluations

makes any reference, direct or indirect, to the incidents at issue

in this case. Fu:cthermore, none cf th", statements indicate that

the city council In any way approved of racist behavio", or

disapproved of opposition to it. To the contrary, the only

complaints contained in the statements quoted by Plaintiff pertain

to Plaintiff's poor judgmsnt and inability to interact appropriately

with other employees. The inferential leap suggested by Plaintiff

--that poor Judgment and lack of interpersonal skills are code

"lOrds for "too politically correct"--J.c; ludicr:ous, especially in



light of the lengthy, thorough, and highly critical evaluations of

several council members in all of the areas of jcb performance (a

total of eleven) on which Plaintiff was :rated. Plaintiff would ask

the Court to ignore that evidence, or assume that council members

were in cahoots to write lengthy, critical evaluations in order to

provide a pretext for their retaliatory animus. Such is simply not

plausible on the facts of this case. In sum, Plaintiff has failed

to provide any credible evidence, other than his own subjective

belief, that Defendant's motive for terminating him was retaliation.

Accordingly, Defendant's Motion for SummaryJudgment on Plaintiff's

Title VII retaliation claim is hereby GRANTED and that claim is

DISMISSED WITH PREJUDICE.

IV. TEXASOPlli~MEETINGSACTCLAIM

Plaintiff's second contention is that the city council violated

the notice provision of the Texas Open Meetings Act, TEX.GOV'TCODE

ANN.§ 551 lOtseq. (tne "Act"). The notice provision is intendeci to

ensure that the public has the opportunity to be informed about

governmental decisions involving public business. See City of San

Antoni.o v. Fourth Court of AppeaJs, 820 S.\~.2d 762, 765 (Tex.

1991). A notice should be clear as to the proposed action to be

accomplished at a particular meeting. See Point Isabel Ind. Scll.

Dist. v. Hi.nojosa, 797 S.\·'.2d 176, 182 (Tex. App.--Corpus Christi

1990, '""r.it denied). i>laintiff argues that the language used by the

council, "[d) iscuss and possibly take action on the duties,

responsibilities of the City Attorney, ,. was not adequate as a

matter of law. Plaintiff believes that only the lAnguage "tc take



action on the dismissal

substantially similar, would

of the City Attorney", or language

satisfy the requirements of the Act.

Cont~ary to plaintiff's argument, however, it is no~ necessary for

a "osting to state all of the possible consequences w!lich may

n",cessarily flow from the consideration of the subject stated.

Texas Turnpike Auth. v. City of Fort Worth, 554 S.W.2d 675, 676

(Tex. 1997). "The fact;; that possible consequences of t;;hat

ci.iscussion might include a change in job description, " raise in

salary, or even termi,~tion does not invalidate the action taken if

the meeting notice was sufficient to alert the reader of the topic

under consideration." Rettberg v. Texas Dept. of Health, 873

S.W.2ci.408, 411 (Tex. App.--Austin 1994, no writ) The city

council's notice indicated that the city at~orney·s job ",wuld bG "-

topic of discussion and that. action might be taken. As a matt",z· of

law, this is sufficient notice of the various consequence,

including termination, which might naturally flow from such a

discussion. Accordingly, Defendant's Motion for summary Judgment

on plaintiff's Texas Oren Meetings Act claim is hereby GRANTED.

v. CONCLUSION

For the reasons set forth above, Defendant's Motion for Summary

Judgment is GRANTEDwith respect to all of Plaintiff's claims. All

claims raised in Plotintiff's Complaint, including t[lOSe he has

abandoned, are hereby DISMISSEDWITHPREJUDICE. The parties are

hereby ORDEREDto file noChing furthe:::- regarding the issues

addressed in· this Order, including motions to reconsider and the

lik"" unless supported by comoell.ing new evidence not available at
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the time of the instant submissions. The parties are instructed to

seek any further relief to which they may feel entitled, on any

matter hex·ein addressed, from the United States Court of Appeals

for the Fifth Circuit, as may be appropriate in dlle course. All

parties are ORDERED to bear their own costs and attorney's fees

incurred herein to date.

IT IS SO ORDER~

DONE this ~ day of D~:~~~f,9at Galveston • Texas.

UNITED STATES DISTRICT JUDGE
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	IT IS SO ORDER~ 
	• 
	UNITED STATES DISTRICT JUDGE 



