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DAVID A. ESCAMILLA, TRAVIS 
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Plaintiffs, 
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IN THE DISTRICT COURT OF 
 
 

 
TRAVIS COUNTY, TEXAS 
 
 
 
261st JUDICIAL DISTRICT 

 
DEFENDANT’S OBJECTION TO  

PLAINTIFF’S MOTION TO SEAL COURT RECORDS 
 
TO THE HONORABLE JUDGE OF SAID COURT: 

 Defendant Ken Paxton, Attorney General of Texas, in the above-referenced cause 

of action files this Objection to Plaintiff’s Motion to Seal Court Records in this suit and in 

support thereof, would respectfully show the Court the following: 

BACKGROUND 

 This is a lawsuit brought under the Texas Public Information Act (the PIA), ch. 552 

of the Texas Government Code, in which Plaintiff David A. Escamilla, Travis County 

Attorney (Plaintiff or the County Attorney) challenges Attorney General Open Records 

Letter Ruling OR2016-21139 (2016).  Pl.’s Am. Pet. at 1.  Plaintiff contends the 

information at issue in this lawsuit—consisting of a written “Deferred Prosecution 

Agreement” entered into between Plaintiff and a criminal defendant—is not subject to 

required public disclosure and need not be released to PIA requestor Tara Coronado, 

notwithstanding the Attorney General’s ruling to the contrary.  Id. at 4–5.   

 On February 1, 2017, Plaintiff filed Plaintiff’s Motion to Seal Court Records 

pursuant to Texas Rule of Civil Procedure 76a, seeking to permanently seal any summary 

judgment motions filed by the Parties, including attachments, and any responses to those 

3/7/2017 3:10:48 PM                      
Velva L. Price 
District Clerk   
Travis County  

D-1-GN-16-004769
Terri Juarez



motions filed by the Parties.  Pl.’s Mot. Seal Ct. R. at 1.  Plaintiff also seeks to close the 

courtroom to the public at the time such motions are argued before the Court.  Id.   

 Requestor Tara Coronado has intervened in this lawsuit and objects to Plaintiff’s 

motion to seal.  See “Motion to Oppose Sealing of Court Records,” filed February 22, 2017; 

see also Tex. Gov’t Code § 552.325 (requestor is entitled to intervene in PIA lawsuit).  The 

Austin Investigative Reporting Project d/b/a The Austin Bulldog has intervened pursuant 

to Texas Rule of Civil Procedure 76a(3) in order to contest Plaintiff’s motion to seal.  See 

“The Austin Bulldog’s Petition in Intervention in Opposition to Plaintiff’s Motion to Seal 

Court Records and to Close Courtroom,” filed February 21, 2017.  Defendant Attorney 

General now files his objection to Plaintiff’s motion. 

EXHIBIT 

 The Attorney General relies upon the following exhibit: 

 Exhibit A – Eric Dexheimer, How Travis County Keeps Some Case Records from 

Domestic Abuse Victims, AUSTIN AMERICAN-STATESMAN, Feb. 24, 2017. 

OBJECTION 

 Texas Rule of Civil Procedure 76a sets out the following standard for the sealing of 

court records: 

Court records may not be removed from court files except as permitted by 
statute or rule. No court order or opinion issued in the adjudication of a case 
may be sealed. Other court records, as defined in this rule, are presumed to 
be open to the general public and may be sealed only upon a showing of all 
of the following: 
 

(a) a specific, serious and substantial interest which clearly outweighs: 

(1) this presumption of openness; 

(2) any probable adverse effect that sealing will have upon the 
general public health or safety; 
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(b) no less restrictive means than sealing records will adequately and 
effectively protect the specific interest asserted. 

Tex. R. Civ. P. 76a(a)–(b).   

 Plaintiff’s motion states the Parties’ motions for summary judgment—which have 

not yet been filed or presented to the Court for review—will “contain information that, if 

disclosed at this time, will have a substantial likelihood of materially prejudicing an 

adjudicatory proceeding and might lead to a denial of due process.”  Pl.’s Mot. Seal Ct. R. 

at 2.  But Plaintiff fails to further explain or provide evidence in support of this conclusory 

assertion.  Consequently, Plaintiff has failed to meet its significant burden under Rule 

76a.    

 Further, the Attorney General notes the subject matter of the “Deferred 

Prosecution Agreement” at issue in this case—including the identity of the criminal 

defendant, the particular criminal charge at issue, and the existence of a deal between the 

defendant and the County Attorney regarding those criminal charges—is already a matter 

of public knowledge.  See Ex. A (Austin American-Statesman article).  Given the public 

availability of details regarding the agreement, Plaintiff has failed to articulate a “specific, 

serious and substantial interest” that would be implicated by the Parties’ summary 

judgment filings in this matter.1   

 Moreover, if Plaintiff believes it is necessary to include in its summary judgment 

motion any additional details from the deferred prosecution agreement that would 

necessarily disclose the substance of the agreement—instead of simply directing the Court 

1 The Attorney General notes that the information at issue in a lawsuit brought under the PIA is not 
publicly filed and instead is presented to the Court for in camera inspection.  Tex. Gov’t Code § 552.3221.  
Accordingly, Plaintiff’s motion does not seek to seal the filing of the actual public records that form the basis 
for the case. 
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to review the documents submitted for in camera inspection—it should ask the Court for 

leave to redact only those discrete portions of its summary judgment motion.  See Tex. R. 

Civ. P. 76a(b) (movant must show “no less restrictive means than sealing records” to 

protect demonstrated interest).   

 Finally, Plaintiff has failed to demonstrate the Court should take the extraordinary 

step of closing the summary judgment proceedings from the public.  Courts have held that 

there is a presumption of openness as to both trials and judicial records that may only be 

overcome by a countervailing interest such as the defendant’s right to a fair trial and then 

the reason for closure “must be apparent and clearly articulated.”  Express-News Corp. v. 

MacRae, 787 S.W.2d 451, 452 (Tex. App.—San Antonio 1990, orig. proceeding) (holding 

that First and Fourteenth Amendments create public right of access to judicial 

proceedings and records used therein); see Davenport v. Garcia, 834 S.W.2d 4, 24 (Tex. 

1992).  Plaintiff has again failed to make such a showing by its conclusory motion before 

the Court.  Accordingly, Plaintiff’s motion to seal the court records in this suit should be 

denied.   

PRAYER 

 Defendant Ken Paxton, Attorney General of Texas, respectfully asks the Court to 

deny Plaintiff’s Motion to Seal Court Records.  Defendant further prays for such other and 

further relief, both general and special, at law and in equity, to which he may be justly 

entitled.  

      Respectfully submitted, 
 
      KEN PAXTON 
      Attorney General of Texas 
   
      JEFFREY C. MATEER 
      First Assistant Attorney General 
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      BRANTLEY STARR 
      Deputy First Assistant Attorney General  
 
      JAMES E. DAVIS 
      Deputy Attorney General for Civil Litigation 

       
      NICHOLE BUNKER-HENDERSON 
      Chief, Administrative Law Division 
 
      /s/ Matthew R. Entsminger    
      MATTHEW R. ENTSMINGER 
      State Bar No. 24059723 
      Chief, Open Records Litigation 
      Administrative Law Division 
      P.O. Box 12548, Capitol Station 
      Austin, Texas  78711-2548 
      Telephone:  (512) 475-4151 
      Facsimile:    (512) 457-4686 
      matthew.entsminger@oag.texas.gov 
       
  ATTORNEYS FOR DEFENDANT KEN PAXTON,  
  ATTORNEY GENERAL OF TEXAS 
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CERTIFICATE OF SERVICE  

I hereby certify that a true and correct copy of the foregoing Defendant’s Objection 
to Plaintiff’s Motion to Seal Court Records, has been served, on March 7, 2017, on the 
following attorney-in-charge, by the electronic transmission and/or e-mail: 
 
 
TIM LABADIE 
State Bar No. 11784853 
Assistant Travis County Attorney 
P. O. Box 1748 
Austin, Texas  78767 
Telephone: (512) 854-5864 
Facsimile: (512) 854-9316 
Email: tim.labadie@traviscountytx.gov 
 
 
ATTORNEY FOR PLAINTIFF 
 

BILL ALESHIRE 
State Bar No. 24031810 
AleshireLAW, P.C. 
700 Lavaca, Suite 1400 
Austin, Texas 78701 
Telephone: (512) 320-9155 
Cell:  (512) 750-5854 
Facsimile:  (512) 320-9156 
Email: Bill@AleshireLaw.com 
 
ATTORNEY FOR CROSS-PLAINTIFF 

 
 

/s/ Matthew R. Entsminger____________ 
      MATTHEW R. ENTSMINGER 

ATTORNEY FOR DEFENDANT 
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How Travis County keeps some case records from domestic abuse victims

METRO-STATE  By Eric Dexheimer - American-Statesman Staff

Posted: 7:21 p.m. Friday, February 24, 2017

When Tara Coronado asked last year to see a copy of the agreement her ex-husband had signed with Travis County prosecutors to
settle criminal charges that he’d hit her, she had no idea what a dust-up she would cause.

The office of Travis County Attorney David Escamilla wouldn’t turn over the document. Now, nearly a year on, Coronado’s request
has blown into a pitched open records legal battle pitting Travis County against Attorney General Ken Paxton, who has ordered the
papers released.

The dispute highlights a little-known tactic Travis County prosecutors use to dispose of about 1 in 5 family violence cases. In so-
called deferred prosecutions, all charges against the alleged batterer are dropped. In exchange, he or she agrees to abide by a set
of rules for up to two years, such as attending counseling and not having contact with the victim.

If the defendant fails to follow the agreement, prosecutors can refile the charges. If the person completes the program without any
hitches, he or she can then ask a judge to expunge the case, meaning evidence of the incident in the public record is wiped away.
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Tara Coronado at her office in North Austin on Friday

AMERICAN-STATESMAN STAFF

EXHIBIT A



Escamilla said deferred prosecutions are an essential tool in handling domestic violence charges — particularly for relatively weak
cases, such as those in which compelling evidence is lacking or in which the victim cannot or will not testify against the abuser. Mack
Martinez, who runs the office’s domestic violence unit, noted that as many as 80 percent of family violence cases feature reluctant
witnesses.

“Domestic violence cases are the hardest cases we make,” he said.

Other counties — Harris and Tarrant — also regularly use a form of deferred prosecution for domestic violence cases. Bexar County
uses it only “under very limited circumstances,” a spokeswoman said. To qualify, she added, the complainant “must be in full support
of the agreement (and) the defendant must stipulate on the record in open court to his or her guilt.”

Martinez said the Travis County attorney’s office used the tactic in about 600 of its 3,200 cases annually. Escamilla said that because
the case is considered pending during the counseling period, it is not subject to open records laws. And once the defendant
completes the program successfully, it is considered an investigation that did not result in a conviction — meaning it is shielded from
public view then, too.

“We’re not in disagreement with Ms. Coronado’s position philosophically,” he said. “But our legal and ethical constraints require us to
do otherwise.”

The secrecy troubles open records lawyers. “Why should a prosecutor’s deal with any defendant be withheld from the public?” said
Bill Aleshire, an Austin open records attorney who is representing Coronado. “How do we know the prosecutors are giving the same
kind of deal to a rich person as to a poor person?”

Anti-domestic violence advocates say they are concerned that offering repeat abusers a deal that might erase the incident from the
public record can be dangerous. Previous domestic violence offenses can be used to enhance new charges, so erasing older cases
narrows prosecutors’ options.

“We strongly advocate for survivors’ access to information pertaining to their safety,” said Derrick Crowe, a spokesman for
SAFEAustin, which has helped Coronado in her effort to shake loose records from her case. “We also often find deferred prosecution
in domestic violence cases to be problematic because it can result in decreased accountability on the part of the batterer, and
therefore increased risk for the survivor of abuse.”

Bitterly contested case

Court documents filed as part of the open records case show that when Coronado showed up at the Bee Cave Police Department on
May 11, 2013, her “right eye appeared to be swollen and bruised.” She had cuts on her knee, elbow and ankle, and bruises on her
back. She said that she was going through a divorce and her husband had hit her.

Chet “Ed” Cunningham, a former star football player at the University of Texas who also played in the NFL, was charged with a Class
A misdemeanor. Coronado was granted a two-month emergency protective order against him, records show.

The criminal case dragged as they fought over custody and divorce arrangements. Coronado wavered about pursing charges.
Finally, Travis County prosecutors offered the deferred prosecution deal last April.

Because the case is considered ongoing, Escamilla said he could not comment on it. Cunningham’s attorney, Mindy Montford, was
recently named assistant to new District Attorney Margaret Moore, a position she said prohibited her from commenting.

Cunningham denied any abuse and said he agreed to the deal only to put the bitterly disputed case behind him. He said assurance
that the agreement was to remain shielded from public view was also crucial. “We absolutely would’ve gone to trial if it hadn’t been
private,” he said.

Coronado said she wanted the case to go to trial. When prosecutors told her they’d decided to strike a deal, she said, “I was kicked-
in-the-stomach devastated.”



She acknowledged that she agreed to the deferred prosecution deal that prosecutors explained to her. But she said she was never
told the charges against her ex-husband would be dismissed.

The open records issue came to a head soon after the deal was struck. Coronado said she ran into her ex-husband at their son’s
basketball game. That violated her understanding of the terms of the deal, which she said she thought called for him to stay 200
yards away from her.

She took photographs and requested video from the school. When she sent them to the Travis County attorney’s office, though, she
said she was told the terms actually said Cunningham only had to stay away from her home or place of business.

Angry at what she saw as a more permissive deal than she’d understood — or restrictions that had been altered without her
knowledge — Coronado asked to see the settlement. That’s when Travis County told her she couldn’t.

Suspicion and mistrust

While declining to speak directly about Coronado’s case, Martinez said he had never altered the conditions of a deferred
prosecution. Still, advocates say not being able to see the details of such an arrangement doesn’t make sense.

“I don’t understand how the agreement is supposed to work if no one, especially the victim, is allowed to know the terms,” said Jeana
Lungwitz, director of the Domestic Violence Clinic at the UT Law School. “I suspect not many defendants self-report their violations.”

Open records disputes are sent to the attorney general’s office for resolution. Escamilla said his office had submitted several other
identical requests to the state agency and had been assured he had good legal reason to withhold the deferred prosecution
agreements.

But in September, Paxton’s office changed course on Coronado’s request. It ordered Escamilla to turn over Cunningham’s deal with
Travis County. The reasoning: The county had already treated the document as public by showing it to Cunningham.

Escamilla’s office appealed that decision to state district court. On Feb. 1, he asked the judge to seal certain documents in the case
and close the courtroom to the public for a hearing. The Austin Bulldog, a nonprofit online news outlet that covers the city, filed an
objection, which postponed the hearing.

“You’ve got to wonder why they’re doing these deals,” Aleshire said. “It just adds to suspicion and mistrust.”

ERIC DEXHEIMER   Eric

Dexheimer is a member of the

Austin American-Statesman’s

investigative team.
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