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STATEMENT OF THE CASE 
 

Nature of the case 

Mr. Linder, the petitioner in this original mandamus proceeding, 

challenges ballot language adopted by the Austin city council in 

an ordinance calling a special election on November 5, 2019, on a 

citizen-initiated proposition.  

 

Respondent 

The respondent is the City of Austin, a home rule city in Travis 

County, which acted through its city council to call a special elec-

tion and adopt language for items on the ballot, including for an 

initiative proposition supported by Mr. Linder. 

 

Challenged Action of Respondent 

Mr. Linder challenges the legal sufficiency of ballot language that 

the city council adopted for a special election on a measure con-

cerning use of the City’s Hotel Occupancy Tax revenue. The chal-

lenged language will appear as Proposition B on the November 

2019 ballot. See App. Tab 1 (Ord. No. 20190808-017) (Aug. 8, 

2019) (Part 2). 
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ISSUE PRESENTED 
 

 Acting under the authority conferred on it by Section 52.072(a) 

of the Election Code to “prescribe the wording” of ballot proposi-

tions, the Austin city council prescribed ballot language for a No-

vember 2019 special election on Proposition B, an initiated ordi-

nance concerning the City’s hotel occupancy tax revenue. 

 Is the council’s prescribed ballot language for Proposition B in-

consistent with any limitation established by Texas common law? 
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STATEMENT OF FACTS 
 

A. Austin’s Initiative Process 

 Austin’s City Charter allows qualified voters—defined in Tex. 

Elec. Code § 11.002(a)—in Austin to engage in direct legislation 

through the initiative process, as long as it is not in conflict with 

the charter, the state constitution, or state laws. City Charter Art. 

IV, § 1.1 The initiative process, however, is not an available ave-

nue for ordinances “appropriating money or authorizing the levy 

of taxes.” Id. 

 Citizens may propose ordinances by collecting the requisite 

number of signatures from “qualified [city] voters” on a petition, 

then submitting the petition and the “initiated ordinance” to Aus-

tin’s city clerk for verification of whether the signature require-

ments are met. If they are, the city clerk certifies the petition and 

initiated ordinance to the city council. 

 Once presented with the verified petition and initiated ordi-

nance, the council has two options. It may pass the ordinance, as 

 
1 The City requests the Court to take judicial notice under Tex. R. Evid. 504 

of Austin’s charter and code provisions, available online at 

https://www.municode.com/library/tx/austin/codes/code_of_ordinances. 

https://www.municode.com/library/tx/austin/codes/code_of_ordinances
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presented, within ten days of the city clerk’s certification. City 

Charter Art. IV, § 4(a). Or it may order an up-or-down election on 

the ordinance, as presented, on the next “allowable election date.” 

Id. § 4(b). 

 If the council chooses the latter option—putting the proposed 

ordinance to a popular vote—the charter dictates the ballot form 

for the council. Id. § 5. The ballot must state “the caption of the 

ordinance,” with lines below for voting for or against. Id. The task 

of “prescrib[ing] the wording” for the ballot caption for the proposi-

tion is specifically assigned to the city council. See Tex. Elec. Code 

§ 52.072(a).   

B. Convention Center Expansion Plans And The Petition Drive 

 Several years ago, the Austin city council directed the city 

manager to begin reviewing options for expanding the existing 

Austin Convention Center. App. Tab 2 (Res. No. 20190523-029) at 

12. Then in late May of this year, the council instructed the city 

manager to move forward with a design for expansion of the con-

vention center and an evaluation of funding mechanisms to sup-

port the expansion. Id. at 18-24. 
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 This council directive apparently was the catalyst prompting 

members of the community to launch a petition drive to support 

an initiative about use of City revenue from the hotel occupancy 

tax. The circulated petition proposed a five-part petitioned ordi-

nance. See App. Tab 3. One part addresses “findings and purpose,” 

and another addresses “effectiveness and severability.” The other 

three parts collectively repeal existing city code provisions about 

use of hotel occupancy tax revenue or amend the code by adding 

new ones about such revenues or about the city convention center. 

 The initiative petition was filed with the city clerk on July 12, 

2019. Following review, she certified it to the city council as suffi-

cient—having the requisite number of valid signatures—on July 

26, 2019. App. Tab 4. 

C. Summary Of Initiated Ordinance 

 The rather complex ordinance has three substantive pieces, 

found in Parts 2-4. See App. Tab 3. They are summarized, and 

somewhat oversimplified, here to provide introductory context for 

the legal argument. 
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 Part 2 would repeal the current Section 11-2-7 of the Austin 

City Code. (This current provision is at App. Tab 9.) In its stead 

would be a rewritten Section 11-2-7 applicable to “all revenue . . . 

derived” from the City’s Hotel Occupancy Tax revenues (“HOT 

revenue”). At least 15% of the HOT revenue for any fiscal year 

would be “allocated” for cultural arts consistent with Tex. Tax 

Code § 351.101(a)(4). At least 15% of the HOT revenue for any fis-

cal year would be “allocated” to historic preservation consistent 

with Tex. Tax Code § 351.101(a)(5). No more than 34% of the HOT 

revenue collected for any fiscal year would be allocated for the 

Convention Center.2 Any remaining HOT revenue in a fiscal year 

would have to be “allocated” consistent with state law to what is 

termed “Austin’s Cultural Tourism Industry.” 

 Part 3 would add a new section to the city code which would 

force any changes to the Convention Center costing more than $20 

million would have to be approved by voters as a ballot measure 

“at the next required uniform election date.” 

 
2 An alternative allocation, if it is greater than the 34%, for the Convention 

Center would be an amount equaling five times the Convention Center’s 

earned HOT revenue, which is a defined term in the initiated ordinance. 
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 Part 4 would add another new section to the city code that 

would subject third-party managers of HOT revenue to open gov-

ernment requirements of state law.3 

D. City Council Action On The Proposed Initiative 

 At an August 5, 2019, session specially scheduled to meet the 

10-day requirement under Article IV, § 4(a), of the charter, the 

council declined to take action to adopt the ordinance as proposed. 

App. Tab 5 (Aug. 5, 2019, agenda). That left to council the job of 

exercising the Article IV, § 4(b), option of setting the proposition 

for election and choosing the ballot language for it. 

 The city council scheduled the proposition language matter for 

action at its regularly-scheduled August 8, 2019, session. App. Tab 

6 (agenda). The council convened shortly after 10:00 a.m. that day. 

App. Tab 7 (transcript of August 8 council session; 1st page). Item 

17 on the agenda dealt with the petitioned ordinance. 

 The council faced a lengthy agenda—149 items—that day, and 

it was not until quite late in the session that the council turned to 

Item 17 and the task assigned councilmembers by Tex. Elec. Code 

 
3 Petitioner raises no complaint about matters of proposition language de-

scribing Part 4. 
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§ 52.072(a): prescribing the ballot language for the proposition.4 

Discussion ran nearly an hour—from 2:12 a.m. until just before 

3:00 a.m.—with councilmembers debating among themselves, as 

well as  engaging in extended colloquies with interested members 

of the public. See App. Tab 7 at PDF pages 196-213. At the end, by 

a vote of 8-2, with one abstention, the Austin city council adopted 

the following language for Proposition B (the hotel occupancy tax 

matter) for the November 2019 election: 

Shall an ordinance be adopted that limits, beyond existing 

limits in state statute and city ordinance, the use of Aus-

tin’s Hotel Occupancy Tax revenue, including the amount of 

Hotel Occupancy Tax revenue that may be used to con-

struct, operate, maintain, or promote the Austin Conven-

tion Center; requires any private third-party entity manag-

ing such funds to comply with open meeting and public in-

formation laws applicable to the City; and requires voter 

approval for Convention Center improvements or expan-

sions of more than $20,000,000 at an election for which the 

City must pay. 

 

App. Tab 1 (Ord. No. 20190808-017) (Part 2, 2nd para.).5 

 
4 The full text of the ordinance is published in the newspapers as part of the 

Notice of Election. 

 
5 The only other matter on the ballot for the City’s specially-called November 

2019 election is another citizen-initiated proposition, labeled Proposition A. 

App. Tab 8 (Goodall Affid. ¶ 7).  
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 The City will bear the cost of the November 5 special election 

on the two citizen-initiated propositions. While it contracts with 

Travis County to administer the election, the City is required to 

cover the cost of conducting the election and the costs of voting 

equipment, plus a 10% administrative fee. App. Tab 8 (Goodall Af-

fid. ¶ 8, Election Services Contract Sections 5 and 6). 

ARGUMENT 
 

 Petitioner’s assertion that the proposition language is incon-

sistent with common law requirements is inaccurate. At bottom, 

the argument to support this assertion goes awry by treating the 

statutory authority to prescribe ballot language for propositions as 

one effectively arrogated to petition proponents propounding an 

initiative rather and removed from the city council to whom the 

legislature has given the authority. 

 The proposition language that the Austin city council adopted 

for Proposition B is consistent with all legal requirements. It fairly 

and accurately describes the key features of the initiated ordi-

nance and gives voters a fair picture of what it would do if  voted 

into law. 
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 Petitioner’s dispute is about two features of the ballot lan-

guage. First, he asserts that the description saying that the ordi-

nance “requires voter approval for Convention Center improve-

ments and expansions of more than $20,000,000 at an election for 

which the City must pay” is “extraneous” and “false and mislead-

ing.” Mandamus Pet. at 2. Second, he claims that one “chief” fea-

ture of the initiative, described as redirecting funds from the Con-

vention Center to “cultural, arts and other authorized tourism-

related programs” is omitted. Id. 

 In addition to its overblown rhetoric, the first argument fails 

because the challenged statement is patently accurate. The second 

argument fails because it posits that the ordinance does some-

thing it actually does not do. Before turning to the arguments on 

these points, the governing law is surveyed. 
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I. THE EXTRAORDINARY REMEDY OF MANDAMUS RELIEF IS NOT A MATTER OF 

 RIGHT AND IS UNAVAILABLE TO OVERTURN A CITY COUNCIL’S EXERCISE OF ITS 

 BROAD DISCRETION TO CRAFT BALLOT PROPOSITION LANGUAGE UNLESS THE 

 COUNCIL CLEARLY FAILS TO IDENTIFY A MEASURE FOR “WHAT IT IS.” 
 
A. Mandamus is only available to compel the council to perform a 
 non-discretionary duty. 
 

 Under Section 273.061 of the Election Code, courts have juris-

diction to enforce a “duty imposed by law in connection with the 

holding of an election.” But mandamus relief is not a matter of 

right and the availability and appropriateness of such relief is 

subject to well-established rules limiting the judiciary’s remedial 

authority. It is extraordinary and discretionary relief, governed by 

the judicial exercise of discretion. Rivercenter Assocs. v. Rivera, 

858 S.W.2d 366, 367 (Tex. 1993). While it is a legal remedy, courts 

bring equitable considerations to bear on whether it should be 

granted in any given instance. Id; see also City of Houston v. Hou-

ston Municipal Employees Pension System, 549 S.W.3d 566, 580 

(Tex. 2018). 

 Mandamus relief may be used to compel public officials to per-

form a “ministerial act.” Anderson v. City of Seven Points, 806 

S.W.2d 791, 793 (Tex. 1991). But what constitutes a ministerial 
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act is tightly circumscribed. A ministerial act is one for which “the 

law clearly spells out the duty to be performed with sufficient cer-

tainty that nothing is left to the exercise of discretion.” Id.; see al-

so In re Woodfill, 470 S.W.3d 473, 475 (2015). As this Court has 

explained, “the framing of the proposition on the ballot” is “left to 

the discretion of municipal authorities.” Bischoff v. City of Austin, 

656 S.W.2d 209, 212 (Tex.App.—Austin 1983, writ ref’d n.r.e.), 

cert. denied, 466 U.S. 919 (1984). 

B. A city council has broad discretion in devising ballot language, limited 
 only by the need to present a fair picture of the measure. 
 

 Section 52.072(a) of the Election Code squarely placed the job 

of crafting language for Proposition B in the hands of the Austin 

city council, directing that, as the body calling the election, it 

“shall” prescribe the proposition’s “wording.” In performing this 

task, the council had broad discretion in its choice of how to word 

the ballot proposition at issue. Dacus v. Parker, 466 S.W.3d 820, 

826 (Tex. 2015). 

 This broad discretion is limited only by certain common law re-

straints. Bischoff, 656 S.W.2d at 212. The chief features and the 

basic character and purpose of the proposition need to be identi-
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fied, telling the voters “what it is.” Dacus, 466 S.W.3d at 825. 

Stated simply, the council is to use language presenting a fair pic-

ture of the measure on the ballot. See, e.g., In re Williams, 470 

S.W.3d 819, 822 (Tex. 2015) (per curiam). 

II. THE CITY COUNCIL ACTED WITHIN ITS DISCRETION AND CONSISTENTLY WITH THE 

 COMMON LAW IN ADOPTING THE PROPOSITION B LANGUAGE. 
 
 A. The ballot language informing voters that a vote for the initiated 
  ordinance could result in an election for which the City would have 
  to pay is valid. 
 

 Petitioner’s argument against the council’s language explain-

ing that, under the proposition, Convention Center improvements 

or expansions costing more than $20,000,000 would have to be 

submitted to a vote “at an election for which the City must pay” is 

baseless.6 Explaining to voters that a proposition could cost money 

to implement has never been held to be a violation of a city coun-

cil’s legal duties. 

 Petitioner asserts that the part of the proposition language 

telling voters that future elections may be required under the or-

dinance and that those elections cost money is “extraneous.” But 

 
6 Petitioner’s argument on this point concerns Part 3 of the initiated ordi-

nance. 
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that is not a viable legal argument against the language. It is just 

a complaint that the proponents of the initiative would rather that 

fact not be pointed out to voters. 

 A city council acts with complete propriety when it tells voters 

what is entailed in a vote for a proposition. As this Court ex-

plained in Bischoff, there does not appear to be “any Texas author-

ity holding invalid a ballot because it contains too much language 

describing the proposition.” 656 S.W.2d at 212 (emphasis in origi-

nal). Several years later, in Dacus, the Supreme Court adopted 

what amounts to the same view. The Court held ballot proposition 

language invalid, not because it informed the voters about a 

charge that would ensue from the ordinance’s adoption, but pre-

cisely because of the language’s failure to mention the “drainage 

charges” that would be imposed were the measure adopted. 466 

S.W.3d at 828. There is nothing wrong with the Austin city council 

telling the voters in the ballot language about possible future costs 

to be incurred through the ordinance’s implementation. 

 The other accusation that Petitioner levels against this part of 

the ballot language is that it is wrong—“false and misleading” is 
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the accusation—and thus contrary to the common law require-

ment that a fair picture be painted. This is a patently baseless ar-

gument, and the Court should reject it. 

 First, there is nothing inaccurate about the council’s language. 

Just as the City has to pay the Travis County Clerk for her admin-

istration of the November election, see App. Tab 8 (Goodall Affid. ¶ 

8, Election Services Contract Sections 5 and 6), it will have to bear 

the costs of a future election if the $20,000,000 convention center 

expansion provision is triggered. There will be an election, and the 

City must pay for it—precisely as the proposition language states. 

 Petitioner’s counter to this point is that it would not be true if 

the triggered election were “in November of even-numbered 

years.” Mandamus Pet. at 10. But the statement would be true 

then, too. The more significant flaw in Petitioner’s argument on 

this point is that it assumes any triggered election would fall only 

in an even-numbered year and then only during the timeframe for 

a November, instead of May, election. The city council certainly 

could not make such an unsupported assumption in deciding how 
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to characterize the election cost implications of the initiated ordi-

nance. That would be misleading. 

 Texas law allows municipalities to hold elections on four dif-

ferent election dates: the first Saturday in May for both odd- and 

even-numbered years; and the first Tuesday after the first Mon-

day in November, again in both odd- and even-numbered years. 

Tex. Elec. Code § 41.001(a). There is no way to know in advance 

whether the $20,000,000 convention center election would be trig-

gered and then conducted on the only uniform date Petitioner 

chooses to mention or instead on one of the other three uniform 

dates. Whenever such an election may eventuate, the fact remains 

that the City would have to pay for the election and, for three of 

the possible dates, it could be paying for an election that involves 

only the convention center trigger issue. Telling the voters about 

this possibility is permitted and is not false or misleading. It is 

well within the council’s discretion in choosing language. And to 

hold otherwise, denying a city council the discretion to identify po-

tential costs, would be a jarring and unprecedented departure 

from Texas common law rules. 
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B. The Council’s Prescribed Language Does Not Omit A Key Feature Of 
 The Initiated Ordinance. 
 
 1. The ballot language explains that percentage allocations of HOT 
  revenue would be changed by the initiated ordinance. 
 

 Petitioner touts the initiated ordinance as having as one of its 

key features the “redirect[ion] annually of tens of millions of dol-

lars of hotel occupancy tax revenue from the convention center to 

cultural, arts, and other tourism uses.” Mandamus Pet. at 10. This 

characterization confuses an aspiration with reality. The single 

paragraph that Petitioner devotes to the argument about this self-

described “key feature” fails to identify any legal flaw in the coun-

cil’s prescribed language for Proposition B.7 

 The prescribed language accurately portrays this feature of the 

proposition. It states at the outset that the initiated ordinance 

“limits, beyond existing limits in state statute and city ordinance, 

the use” of HOT revenue. Petitioner does not dispute the accuracy 

of the “beyond existing limits” phrase. Nor does he argue that the 

adopted language incorrectly describes the proposal as limiting 

the use of HOT revenue. That is because the initiated ordinance 

 
7 Petitioner’s argument on this point concerns Part 2 of the initiated ordi-

nance. 
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does both of these things—that is, it would set limits beyond the 

current limits in state statute and in city ordinance. 

 Section 351.101(a) of the Tax Code directs permitted uses of 

revenue from the Hotel Occupancy Tax.8 Uses of revenue for con-

vention center matters are addressed in subsections (1), (2), and 

(3) of § 351.101(a). Uses of revenue for cultural arts are addressed 

in subsection (a)(4). Uses of revenue for historic preservation are 

addressed in subsection (a)(5). 

 For a city in Austin’s population bracket, the percentage of 

HOT revenue that can be devoted to cultural arts is set at no more 

than 15%, and the percentage of such revenue that can be devoted 

to historic preservation is no more than 15%. Tex. Tax Code § 

351.103(c).9 There is no capped percentage for use of such revenue 

for convention center matters, including expansions. 

 
8 Section 351.101(a) was amended in the most recent legislative session, with 

the amendments effective on September 1, 2019. See House Bill 4170, § 

14.003. It does not appear that the amendment has any effect on the matters 

involved in this case. Still, the City’s references to the statute are based on 

the amended version since it will be the one effective at the time of the No-

vember 5 election. 

 
9 This section of the Tax Code also was amended in the most recent legisla-

tive session, with the amendments effective on September 1, 2019. See Senate 

Bill 1262. It does not appear that the amendment has any effect on the mat-

ters involved in this case. Still, the City’s references to this provision are 
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 The initiated ordinance does, as the ballot language correctly 

states at the outset, set a limit beyond what is set in these perti-

nent state statutes. Specifically, it sets a 34% limit on the per-

centage of revenue for convention center matters, whereas there is 

no such limit set in state law.10 But this latter change is the only 

one of legal significance. State law prevents more than 15% of 

HOT revenue from going into cultural arts and historic preserva-

tion—and the proposition itself seems to agree that it will be abid-

ing by state law. So there is no change there; it is only with re-

spect to the Convention Center.11 

 As to the city ordinance, the same analysis applies. The cur-

rent code provision is § 11-2-7 and is found at App. Tab 9. It has 

the same 15% limitations for cultural arts and historic preserva-

 

based on the amended version since it will be the one effective at the time of 

the November 5 election. 

 
10 This same point applies if the alternative measure of capping revenue for 

the Convention Center is used. 

 
11 The City’s Mayor appears to be making essentially this point in the council 

debate. At the 2:29:04 time marker, he seems to explain that the only point of 

the initiated ordinance on the revenue allocations is that “we should limit the 

use of a hot tax for the construction, operation and maintenance or promotion 

of the Austin convention center.  . . . I wouldn’t want to mislead anybody that 

the balance should be spent on anything else or create the impression that 

it’s created a new spending areas because it hasn’t.” App. Tab 7 at PDF page 

202. 
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tion as state law. See § 11-2-7(B)(3), (5). Unlike state law, this 

provision does have a percentage limitation (about 64.3%) for con-

vention center matters. See § 11-2-7(B)(1). But the initiated ordi-

nance would, as the council’s prescribed language states, set a lim-

it on use of convention center HOT revenue beyond the limit set in 

current city code. 

 Consequently, the opening clause of council’s language for 

Proposition B is accurate and descriptive of the operation of the 

initiated ordinance. 

 2. Petitioner’s argument about the need for “redirection” language is 
  unavailing. 
 

 Petitioner’s complaint on this point appears to be that, beyond 

accurately highlighting that the proposition would set limits dif-

ferent from current law on use of the HOT revenue, the council 

was legally obligated by Texas common law to go further. Peti-

tioner argues that the proposition would “redirect[]” funds from 

the Convention Center to other cultural, arts, and tourism-related 

programs. Mandamus Pet. at 2 (using “redirected”) and 10 (using 

“redirects”). It is not entirely clear from Petitioner’s argument, but 

the point seems to be that language specifically explaining that 
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different limits are being set for use of HOT revenue (which is 

what the council prescribed) is so qualitatively different from ex-

plaining that such revenue is being “redirected” to other permissi-

ble uses (which is what Petitioner wants) that it means that the 

common law in this area is being violated because a “key feature” 

of the initiative is being kept from the voters. 

 That argument can find no footing in existing Texas law. The 

council’s language tells voters that current limits in law (state and 

local) on use of HOT revenue would be changed. And the change 

described clearly includes changes in the allocation of such reve-

nues to the Convention Center, because it is specifically highlight-

ed in the clause at issue as a place where the adjusted limits will 

apply. That language describes with readily apparent clarity and 

sufficiency a key feature of the efforts of those pushing the initia-

tive. 

 If Petitioner’s complaint on this point is that, beyond identify-

ing the changes in current limits (which the prescribed language 

does), the council should have gone further and specifically stated 

that freed-up funds from the Convention Center cap would end up 
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for use in other accounts (such as cultural arts or historic preser-

vation), it has no legal leg to stand on. 

 The first problem with any such argument is that the proposed 

ordinance itself undermines the claim. It provides in Part 2, in 

what would become a new § 11-2-7(A) that the revenue being ad-

dressed is revenue “authorized under state law.” But as has al-

ready been explained, state law limits HOT revenue allocations to 

no more than 15% for cultural arts and no more than 15% for his-

toric preservation. If the initiated ordinance is, as it states, con-

formed to state law in authorized uses of revenue, there can be no 

more money going into the cultural arts and historic preservation 

pots than the 15% set by state law.12 

 The second problem with Petitioner’s argument (if it is correct-

ly understood on this point) is that, if accepted, it would mean that 

the initiated ordinance is not a proper subject of initiative under 

Austin’s charter. The actual “redirection” of HOT revenue for the 

 
12 As long as the percentage of HOT revenue going into these two pots is set 

at 15%, it would be consistent with state law, with the current city ordinance, 

and the initiated ordinance. That is because precisely 15% is the “sweet spot.” 

Current law provides that “no more than” 15% of revenue may be so allocated 

to those pots, and the initiated ordinance would provide that “no less than” 

15% would be so allocated. 
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other uses Petitioner hopes for is a budget matter for city council 

action. The revenue cannot be obligated and expended unless and 

until the city council actually puts the money into its budget.13 So 

any tangible repurposing of HOT revenue depends on council 

budgeting. Otherwise, the revenue is not “redirected,” except for 

the Convention Center portion, and the impact of the initiated or-

dinance on it is specifically highlighted in the prescribed lan-

guage. 

 As explained at the outset of this brief, ordinances “appropriat-

ing money” are not a proper subject of the initiative process al-

lowed by the city charter. The Petitioner’s argument about redi-

rection of revenue is based on an assumption about appropriations 

through the city budget process. But the ordinance cannot be read 

that way if it is to be read as a valid matter for initiative. Since it 

cannot be read the way Petitioner would have it be described by 

the council, and since the council would not want to describe the 

ordinance in a way that renders it an improper subject for initia-

 
13 Austin’s current budget for fiscal year 2018-19 is available online at 

www.austintexas.gov/financeonline/afo_content.cfm?s, under the “Financial 

Documents” tab. (The Court may take judicial notice of it under Tex. R. Evid. 

504.) It is lengthy but a review shows extensive budgetary provisions con-

cerning HOT revenue. 

http://www.austintexas.gov/financeonline/afo_content.cfm?s
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tive, Petitioner’s argument about omission of this “key feature” 

has to fail.14 

CONCLUSION AND PRAYER 

 Neither of Petitioner’s arguments about invalidity of the ballot 

language is correct. The Court should deny the emergency petition 

for writ of mandamus.15 

 
14 To be clear, and lest any suggestion be made to the contrary, the City is not 

arguing in this brief at this stage of the case that the initiated ordinance is 

not within the permitted range of initiatives under Article IV, § 1, of the city 

charter. It would be premature to reach and discuss that issue, and whether 

such an argument is valid is not pertinent in this mandamus proceeding 

about ballot language. 

 
15 The City does not consider Petitioner’s arguments for mandamus viable, 

but assuming they are, the city council might have to change the ballot lan-

guage for Proposition B. The City has no reason to dispute Petitioner’s repre-

sentation that the Travis County Clerk faces a September 5 deadline for 

transmitting ballots to the printer for the November election. This means 

that any changes to the ballot language have to be completed before then. 

The Open Meetings Act requires 72 hours notice for a council session, Tex. 

Gov’t Code § 551.043(a), so even with a tight, expedited schedule, notice of 

any council session for changes to the language for Proposition B would have 

to be posted at the latest on the Friday before Labor Day, August 30. Allow-

ing  at least one day between a court decision and posting for any required 

council action means that a ruling would be needed no later than Thursday, 

August 29. 
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Respectfully submitted, 

Anne L. Morgan, City Attorney 

State Bar No. 14432400 

Anne.Morgan@austintexas.gov 

Meghan Riley, Division Chief-

 Litigation 

State Bar No. 24049373 

Meghan.Riley@austintexas.gov 

CITY OF AUSTIN–LAW DEP’T. 
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(512) 974-2268 

          

 __/s/ Renea Hicks______ 
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State Bar No. 09580400 
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