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STATEMENT OF THE CASE

Nature of the case

The petitioner, Mr. English, in this original mandamus proceeding
challenges the validity of a provision in a city ordinance calling a
general and special election for November 6, 2018, and adopting
language for the election ballot.

Respondent

The respondent is the City of Austin, a home rule city in Travis
County, which acted through its city council to call an election and
adopt the language for items on the ballot, including the chal-
lenged language.

Challenged Action of Respondent

Mr. English challenges the sufficiency of the ballot language that
the city council adopted for the special election on a measure con-
cerning a “proposed citizen-initiative ordinance regarding an effi-
ciency study” of the City’s operational and fiscal performance. The
challenged language will appear as Proposition K on the Novem-
ber 2018 ballot. See App. Tab 2 (Ordinance No. 20180809-113,
(Aug. 9, 2018) at 52 (Part 9).

Vi
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I1.

ISSUES PRESENTED
Did the Austin City Council violate any ministerial duty im-
posed by Article IV, § 5, of the Austin City Charter in adopting
the ballot language for Proposition K for the November 2018
election?
Did the Austin City Council violate any ministerial duty im-
posed by Texas common law in adopting the ballot language for

Proposition K for the November 2018 election?
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STATEMENT OF FACTS
A. Austin’s Initiative Process

Austin citizens may engage in direct legislation through the in-
itiative process. City Charter Art. IV, § 1. By initiative, they may
propose ordinances by collecting the requisite number of signa-
tures from “qualified [city] voters” on a petition and then submit-
ting the petition, with the “initiated ordinance,” to Austin’s city
clerk for verification of whether the signature requirements are
met. If they are, the city clerk certifies the petition and initiated
ordinance to the city council.

Upon receipt of a verified petition and initiated ordinance, the
council has two options. It may pass the ordinance, as is, within
ten days of certification to the council. Id., § 4(a). Or it may order
an up-or-down election on the ordinance, as is, on the next “allow-
able election date.” Id., § 4(b).

If the council chooses the latter option—putting the proposed
ordinance to a popular vote—the charter establishes the ballot
form for the council. Id. § 5. The ballot must state “the caption of

the ordinance,” with lines below it for voting for or against. Id.



B. The Proposed Ordinance

Sometime during the spring of 2018, a petition was circulated
to obtain signatures supporting presentation of an initiated ordi-
nance to the Austin city council.! The petition was labeled “Austin
Efficiency Audit Petition.” English Pet. Tab A, 1st page.

The proposed ordinance propounded by the petition did not
have a caption. Id. 2nd page. Instead, it was simply headed “Pro-
posed Efficiency Study Ordinance,” followed by recitation of a pro-
posed City “Efficiency Study” to review Austin’s entire “operation-
al and fiscal performance,” extending to all city departments and
all Austin-owned utilities. The study was to culminate with pro-
duction of a “Government Efficiency Blueprint” that would rec-
ommend “opportunities” to “reduce tax burdens,” or increase the
“quantity and quality of [city] services,” or both.

The ordinance would require that the study be conducted by an
experienced “independent third party entity” empowered to de-
mand “full cooperation and assistance” from all arms of city gov-

ernment and its publicly-owned utilities, which would have to give

1 See English Pet. Tab B, first column (petition page showing signatures on
May 25, 2018).



the entity “unfettered access to all data and information request-
ed” and “free and open access” to all facilities and equipment.

The ordinance has no timeline for completing the study—or,
for that matter, initiating it. It does not include any funding pro-
vision or mechanism to pay the “independent third party entity”
for i1ts work producing the ultimate blueprint, and it has no cost
cap provision. Finally, it contains no implementation require-
ments, directives, or instructions and requires no city action in re-
sponse to the blueprint, whenever it is finished and published.

C. Council Adopts Proposition K Language

Those in charge of circulating the initiative petition submitted
the petition to Austin’s city clerk on July 12, 2018, so that it could
be reviewed to determine whether it had the requisite number of
valid signatures. App. Tab 1 at 2 (Y9 4-5).2 Three weeks later, the
city clerk’s office completed review and concluded that the signa-
ture requirement had been satisfied. App. Tab 4 at 108. The City
Clerk certified the authorized initiative petition to the city council

on August 3, 2018. App. Tab 1 at 2 (Y 6).

2 The appendix materials are paginated sequentially at the very bottom of the
pages.



Less than a week later, the two options for a certified initiative
petition were placed as separate items on the council agenda for
August 9, 2018. Id. This was the first regularly scheduled council
session after the certification and the last one for officially calling
the November election. Id.

The council opted to place the initiative on the November bal-
lot. Id. So the council took up debate on the ballot language for the
measure.3 The cost of performing the initiative study and the role
of the independent auditor were both topics of the debate.

Responding to inquiries from Austin’s Mayor, the treasurer of
the group pushing to put the initiated ordinance on the ballot told
the council that that he had contacted two firms about the possible
cost range and their estimate was “one to two million dollars.”
App. Tab 3 at 81-83. Also in response to an inquiry from the
Mayor, Austin’s City Manager told the council that his finance

staff had reviewed costs for these kinds of surveys. When asked

3 The video link to the full council session is provided in App. Tab 3 at 74. A
transcript of the part of the session on the proposition at issue in this case is
at the same appendix tab at 76-106. It should be noted that exercising the op-
tion of putting the proposition on the November ballot made it unnecessary to
take up the agenda item about the council itself adopting the initiated ordi-
nance. App. Tab 3 at 105.



whether the cost range that the council was considering putting
into the ballot language—that 1is, $1 million—$5 million—

”»

“accurately reflect[ed]” the city finance staff’s estimate, the City
Manager answered, “It does.” Id. at 99-100.

The City Manager’s response to the Mayor’s inquiry on costs of
implementing the initiated ordinance was not off-the-cuff. The
City Manager had met with a main proponent of the initiative in
the summer of 2018 and was provided background information.
App. Tab 7 at 132 ( 6). He then had his financial staff look into a
company noted by the proponent and try to learn about the scope
and potential cost of the kind of work outlined in the initiative. Id.
at 132-33 ( 7). This work yielded information on costs in the $2.6
million to $5 million range for recent statewide reviews and other
costs for smaller, more focused studies of individual city depart-
ments. Id. at 133 (9 8-10). The above-quoted exchange with the

Mayor at the August 9th council session drew directly on this

background work and led the City Manager to “confirm[] that the



estimate of $1-5 million for a potential cost is accurate.” Id. at 134
(1 12).4

As to the matter of the independent third party entity that
would be mandated to conduct the study, council members sup-
ported language clarifying that the third party would be separate
and apart from the city’s own auditors. The Austin charter and
code provisions about the position of City Auditor and the duties of
the job are quite detailed, App. Tab 5, and include provisions for
independence and performance and finance-related audits of City
functions, programs, and services, id. at 113-14. See also App. Tab
6 (City Auditor’s review of basic functions). The duties include the
hiring of outside consultants and auditors. Id. at 129 (9 7-8).

Aware of these duties, a council member spoke in support of
the added language because he thought it important to “mak[e]

sure that we don’t confuse voters into thinking that they are vot-

4 Mr. English highlights a fiscal note that went with the agenda items on the
Initiative and implies that it means the impact of the measure would be zero.
English Pet. 2, Tab E, Tab F. This reflects a misunderstanding of the fiscal
impact being assessed. What is being assessed is the fiscal impact of just
passing the ordinance. It is not an estimate of the fiscal impact of implement-
ing the ordinance if it passes and then entering into a contract for perfor-
mance of the work. App. Tab 7 at 134-35 (19 15-17). The latter—actual im-
plementation of the ordinance—would be subject to a new and separate im-
pact statement, if and when the time comes. Id. at 135 ( 17).



ing to instate” the city’s current auditor. Id. at 98-99. Another
council member, the Mayor Pro Tem, agreed: “I do think it’'s im-
portant to clarify for voters that we have an internal auditor al-
ready.” Id. at 99.

After debate, the council voted to place the following proposi-
tion on the November ballot with respect to the initiated ordi-
nance:

Without using the existing internal City Auditor or existing

independent external auditor, shall the City Code be

amended to require an efficiency study of the City’s opera-
tional and fiscal performance performed by a third-party
audit consultant, at an estimated cost of $1 million - $5 mil-
lion?
App. Tab 2 (Ordinance No. 20180809-113) at 52 (Part 9) (Proposi-
tion K). The ordinance itself—the one adopted if a majority of
those voting in the election approved the proposition—is fully re-
produced in Part 11 of the election ordinance. Id. at 53-55.
D. Relief Requested And Ballot Schedule

1. Requested mandamus relief

In his August 13th mandamus petition, Mr. English challenges

two phrases in the adopted ballot language for Proposition K: (1)

the introductory phrase “Without using the existing internal City



Auditor or existing external auditor”; and (i1) the concluding
phrase “at an estimated cost of $1-$5 million.” English Pet. vi. He
claims standing to raise this challenge because he signed the peti-
tion. Id. 1 (citing App. Tab B, line 6). He seeks mandamus relief
before the November ballot goes to print, requiring the council to
reformulate the ballot language for Proposition K to his liking. Id.

2. Ballot printing schedule

August 20th is the latest date by which the Austin city council
could call a November election. Tex. Elec. Code § 3.005(c); App Tab
1 at 2 (§ 7). As already mentioned, the August 9th council session
was the last regularly scheduled one in the timeframe for adopting
an ordinance calling an election for the November 2018 election.
The ballot language needs to be locked in place by no later than
September 4th for the Travis County Clerk to be able to have the
full ballot ready in time to go to the printer on September 7th.
English Pet. viii. The Open Meetings Act requires 72 hours notice
of a council session. Tex. Gov't Code § 551.043(a).> Assuming

council action would need to precede the county clerk’s internal

5 Even if it were otherwise permissible, adopting ballot language for an elec-
tion under the emergency meeting notice provisions of § 551.045(a) of the
Government Code seems inadvisable.



deadline by at least one work day, notice of a council meeting
would have to be posted by August 28th at the latest. This dead-
line, in turn, means that, were Proposition K’s language invalid,
any such ruling would need to issue by Friday, August 24th, at the
latest 1n order to meet statutory and administrative deadlines for
the November election.®
ARGUMENT

Mr. English argues that he is entitled to mandamus relief be-
cause the council-adopted Proposition K ballot language violates
ministerial duties separately imposed on the council by the Austin
city charter and common law. English Pet. 9-10 (charter), 11-13
(common law). He is wrong on both counts. None of the wording of
the proposition is deceptive, prejudicial, or without factual founda-
tion. The real complaint is that the proposition language for the
measure gives more information about it than Mr. English wants
voters to have.

Austin faced a similar complaint some years back about the

ballot language for a bond proposition, when some citizens com-

6 The next weekday, Monday, August 27th, is a state holiday. Tex. Gov’t Code
§ 662.003(b)(5).



plained about the city providing too much information to the vot-
ers. The appeals court ruled for the City, explaining that the court
had been unable to find “any Texas authority holding invalid a
ballot because its contains too much language describing the prop-
osition.” Bischoff v. City of Austin, 656 S.W.2d 209, 212
(Tex.App.—Austin 1983, writ refd n.r.e.), cert. denied, 466 U.S.
919 (1984) (emphasis in original). In the years since, things have
not changed in this area of the law. The City has not found any
authority for striking down ballot language providing additional
information to the voters, and Mr. English has not identified any
such authority.

I. Mandamus Relief Is An Extraordinary, Discretionary Remedy Available
Only For Factually Undisputed Violations Of Ministerial Duties.

The Election Code authorizes mandamus relief. Tex. Elec.
Code § 273.061. But whether such relief is available and appropri-
ate 1n any given instance is subject to the rules governing man-
damus relief.

Mandamus is an extraordinary and discretionary remedy and
1s not issued as a matter of right. Rivercenter Assocs. v. Rivera,

858 S.W.2d 366, 367 (Tex. 1993). Although it is a legal remedy, the

10



Court takes equitable considerations into account in determining
whether to grant the extraordinary remedy. Id. Mandamus relief
1s unavailable, however, if there are material disputed facts. See,
e.g., West v. Solito, 563 S.W.2d 240, 243 (Tex. 1978).

Mandamus relief may be used to compel public officials to per-
form a “ministerial act.” Anderson v. City of Seven Points, 806
S.W.2d 791, 793 (Tex. 1991). But a ministerial act is not just any
government action of which someone disapproves. Rather, it is an
act for which “the law clearly spells out the duty to be performed
with sufficient certainty that nothing is left to the exercise of dis-
cretion.” Id.; In re Woodfill, 470 S.W.3d 473, 475 (Tex. 2015) (per
curiam).

These principles govern Mr. English’s claims under the city
charter and the common law. He is not entitled to relief under ei-
ther one.

Il. The City Council Did Not Violate A Ministerial Duty Imposed By The
City Charter In Adopting The Proposition K Ballot Language.

The ballot language for Proposition K does not violate any di-

rective in the Austin city charter. The charter contains only one

11



provision that instructs the city council on the form of ballot for an
Initiated ordinance. It states in pertinent part:

The ballot used in voting upon an initiated or referred ordi-
nance shall state the caption of the ordinance.]

Austin Charter, Art. IV, § 5 (emphasis added).

The efficiency study ordinance proffered by supporters of the
initiative lacked a caption. A review of the ordinance confirms this
assertion, and it i1s undisputed by Mr. English. He quotes the
charter’s § 5 instruction, then immediately admits that “the Effi-

)

ciency Audit ordinance does not have a designated ‘caption.” Eng-
lish Pet. 10.

Without a captioned ordinance, the council was faced with a
situation in which the only charter provision directing its choice of
ballot language was inapplicable. This took the council’s actions
outside the purview of the city charter and triggered the provision
of Texas election law which provides that, “[e]xcept as otherwise
provided by law, the authority ordering the election shall pre-

scribe the wording of a proposition that is to appear on the ballot.”

Tex. Elec. Code § 52.072(a).

12



Aside from the opening clause of Section 52.072(a)—which 1is
addressed in Part III, below—the inapplicability of the only char-
ter provision on the topic of ballot language for initiatives put the
choice of ballot wording into the city council’s hands to exercise its
informed discretion. Long-established law provides that “the fram-
ing of the proposition on the ballot” is “left to the discretion of the
municipal authorities.” Bischoff, supra, 656 S.W.2d at 212.7

Under the facts of this case, the council’s exercise of discretion
in choosing the appropriate ballot language is not subject to man-
damus. There is no ministerial duty whose performance can be
compelled by a writ of mandamus. There is thus no basis in Aus-
tin’s charter for invalidating the Proposition K language on the
ground that it violates some charter-imposed ministerial duty.

Mr. English does not seriously argue otherwise. He concedes
that the ordinance had no caption. English Pet. 1 (*does not tech-
nically have a caption”). And he is unable to summon any authori-
ty to support his entreaty to the Court that it independently find

something in the ordinance that is “at least the equivalent to a

7 Bischoff notes that the discretion is subject to common law rules. 656
S.W.2d at 212. Part III, below, addresses the common law 1ssue.

13



proper caption.” Id. 10. Here, Mr. English is requesting the Court
to rewrite the city charter and create a judicially-fashioned cap-
tion where, admittedly, none exists. But the choice of the form of
the initiated ordinance—as opposed to the form of the ballot lan-
guage putting that ordinance before the electorate—lay with those
propounding the ordinance in the first place. That they failed to
include a caption suitable for triggering the requirements of § 5 of
Article IV of Austin’s charter was due to the choice that they made
when they circulated it. The responsibility for the absence of a
caption rests with the proponents of the petition drive, not the city
council. The equitable considerations that the Court brings to bear
on whether to exercise its discretion to grant mandamus relief
work against Mr. English, not the Austin city council.

In rejecting the mandamus petition’s argument that the city
council failed to perform a ministerial duty imposed by the city
charter, the Court need not address the question of whether mere-
ly reproducing the caption of an initiated ordinance, without more,
1s sufficient under the city charter. It is enough on the facts of this

case to find that, because there was no caption, the city council did

14



not violate the charter requirement that the caption language be
included in the ballot language.

lll. The City Council Did Not Violate Any Common Law Ministerial Duty In
Adopting The Proposition K Ballot Language.

The Court recognizes the broad discretion that municipalities
have in wording ballot propositions. Dacus v. Parker, 466 S.W.3d
820, 826 (Tex. 2015). Limits on the discretion can be set by city
charters, but those limits were not transgressed by Austin’s city
council, as detailed in Part II, above.

A. A Proposition Is Supposed To Identify A Measure For What It Is.

The common law also sets some limits on the otherwise broad
discretion afforded city councils in devising ballot language. In re
Williams, 470 S.W.3d 819, 822 (Tex. 2015) (per curiam). The basic
common law requirement is that the ballot proposition must iden-
tify a measure—here, it would be the initiated ordinance—by “its
chief features, showing its character and purpose.” Dacus, 466
S.W.3d at 825. The proposition must capture a measure’s “es-
sence” by ensuring that the voters, even though they may already
have acquired some familiarity with the measure at issue, by

identifying measures “for what they are.” Id.

15



The Austin city council took this instruction on the law’s re-
quirements seriously when it chose the proposition language to
describe the Austin Efficiency Study ordinance it has sent to the
voters for an up-or-down vote this November. It determined that it
was important to draw a clear distinction for the voters between
the third-party entity that would have to be hired to conduct the
efficiency study contemplated in the ordinance and the auditors
that the City already had in place or had been using. It also de-
termined that the voters should be given a reasonable sense of the
expected cost that would accompany passage and implementation
of the ordinance. Mr. English’s complaints about the city council’s
wordsmithing fail to cast any serious doubt on the fact that the
council did precisely what it was supposed to do: inform the voters
about what they would be voting to do and how much doing it was
likely to cost.

B. Clarifying That The Work Under The Ordinance Would Not Be

Done By Specified Auditors Is Accurate And Consistent With The
Ordinance’s Own Design.

The city council adopted introductory language for the proposi-

tion to clarify that the audit consultant that would do the work

16



under the ordinance would not be either the City’s own internal
auditor or its existing independent external auditor. Mr. English
complains that this clarification is improper because it is mislead-
ing and prejudicial. English Pet. 3, 4-5. But it is not only not mis-
leading; it accurately highlights a key feature of the proposed or-
dinance, which 1s that the would-be auditor under the ordinance
would not have any connection with the City. It emphasizes the
very independence from City connections (and, it is surely implied,
influence) that those propounding the ordinance deliberately built
into it.

Council members familiar with the City Auditor’s role in city
governance expressed concern about the potential for voter confu-
sion on this very point during debate on the language for the
proposition. The introductory language was inserted to lessen the
potential for voter confusion by explaining that the City would not
be involved through its auditors—internal or independent—with
the auditor that would conduct the efficiency study.

The precise source of Mr. English’s concern about this seeming-

ly innocuous clarification is not entirely clear. It appears to be

17



that the explanation about city-related auditors not being involved
might lead some voters into thinking that the job outlined in the
ordinance is already being done. But the main point of the ordi-
nance 1s that such work needs to be done by some entity with no
ties at all to the City. The added phrase makes that point even
clearer than it otherwise would have been—which would seem to
be a point in its favor. Regardless of whether Mr. English agrees
with this latter characterization, it still remains that it is the city
council’s job, not Mr. English’s, to craft the ballot language. The
common law does not require this level of fly-specking. The lan-
guage that the city council added on the auditor issue is firmly in-
side the boundaries set by the common law for the exercise of their
discretion.

C. Including A Cost Estimate, Rather Than Omitting One, Is Important
Information For Voters Considering Whether To Support The
Planned Undertaking.

The addition of the closing language about the potential costs

of the measure 1s in perfect keeping with the purported objectives

of the study that would occur under the ordinance. It is part and

parcel of, to paraphrase Dacus’s apt observation, ensuring that the

18



proposition identifies the efficiency study for “what it 1s.” The City
would be remiss were it not to inform voters that they may be vot-
ing to expend a considerable amount of money if they vote for a
proposition that adopts a measure that requires financial re-
sources for its implementation.

Dacus warns against propositions omitting chief features that
reflect the character of a measure being put to a vote. 466 S.W.3d
at 826. In fact, Dacus invalidated a proposition because it omitted
reference to a drainage charge and thus failed to answer an im-
portant question for voters: “will they directly pay for it.” Id. As
Dacus noted, the courts invariably uphold propositions that “men-
tion widespread charges” and disclose “the costs” citizens might
bear. Id. at 827.

In short, the key problem leading to invalidation of the propo-
sition in Dacus is nearly identical to the problem the Austin city
council resolved by adding the language about costs that Mr. Eng-
lish dislikes and asks the Court to extirpate. It would set a quite

dangerous precedent for fiscal responsibility in the State to strike

19



language advising voters about the costs of voting to implement a
measure.

The City is not aware of any precedent that would support
such a holding. Again, as with the added language clarifying the
matter of the auditor, the city council was comfortably within its
broad discretion in adding the cost language that Mr. English
seeks to strike.

The gravamen of Mr. English’s complaint about the costs ap-
pears to be two-fold. He claims that the estimate is a “wild guess”
and that it fails to counterbalance the costs with savings that
might ensue.8 English Pet. 4. Neither of these is a valid basis for
invalidating the added language.

As explained earlier in the Statement of Facts, the cost esti-
mate 1s not a wild guess. It is instead a considered estimate. A

main proponent of the initiative himself told the council that he

8 He also engages in his own surmise, suggesting that the third party entity
might be willing to enter into a contingent fee arrangement. That, of course,
1s pure speculation. On the reasonable assumption that the entity would be
performing accounting services, subchapter A of Chapter 2254 of the Gov-
ernment Code would be triggered. At least one court has invalidated a munic-
ipal contingency fee contract for accounting services under this provision. See
City of Denton v. Municipal Admin. Svcs., Inc., 59 S.W.3d 764 (Tex.App.—
Fort Worth 2001, no pet.)

20



estimated the cost would be in the one to two million dollar range.
The City Manager, working from background information and in-
vestigation by his financial staff, had seen costs for such work as
high as $ 5 million. That was for a study for a state, but it is better
to err on the side of caution in this situation, especially when the
ordinance establishing the study is completely open-ended about
cost and timing. There are no controls at all; it just opens the city
financial spigot. The added language qualified the cost statement,
specifically stating that it is “estimated.” There was a solid basis
for the estimate, contrary to the representations of Mr. English.
As to the counterbalance argument, it must be remembered
that the ordinance does no more than authorize a study and a re-
port. It contains no implementation requirements whatever. If the
voters approve the study by voting for the proposition, it is impos-
sible to know at this point whether potential savings will be iden-
tified or what the costs of such savings would be in terms of jetti-
soned city services and programs. And, most importantly, it is im-
possible to know whether the recommendations, whatever they

might turn out to be, would be adopted by the city council.
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So there is no basis to Mr. English’s objections to the cost esti-
mate. And, even if there were some basis discerned, it would be
based on disputed facts that cannot be resolved in a mandamus
proceeding. See West v. Solito, supra. Therefore, the Court should
reject the objections and uphold the cost estimate language.

CONCLUSION AND PRAYER

The Court should deny the emergency petition for writ of man-
damus. Alternatively only, if the Court grants the writ of manda-
mus, it should allow the Austin city council adequate time to craft
and adopt ballot language consistent with the Court’s ruling.?

Respectfully submitted,

Anne L. Morgan, City Attorney
State Bar No. 14432400
Anne.Morgan@austintexas.gov
Meghan Riley, Division Chief-
Litigation

State Bar No. 24049373
Meghan.Riley@austintexas.gov
CITY OF AUSTIN-LAW DEP'T.

P. O. Box 1546

Austin, Texas 78767-1546
(512) 974-2268

9 Mr. English concedes that “courts may not dictate to the City Council what
the ballot language will be.” English Pet. 8.

22



__/s/ Renea Hicks__
Renea Hicks

State Bar No. 09580400
LAW OFFICE OF RENEA HICKS
P. O Box 303187

Austin, Texas 78703-0504
(512) 480-8231
rhicks@renea-hicks.com

ATTORNEYS FOR RESPONDENT
CITY or AUSTIN

CERTIFICATE OF COMPLIANCE

In compliance with Texas Rule of Appellate Procedure 9.4(1)(2)-
(3), I certify that this response contains 4,338 words, excluding
the portions of the response exempted by Tex. R. App. Proc.
9.4(1)(1). This is a computer-generated document created in Mi-
crosoft Word 2010 using 14-point Century Schoolbook (12-point for
footnotes), with 14- and 15-point Calibri for headings. In making
this certification, I relied on the word count provided by the soft-
ware used to prepare the document.

_/s/ Renea Hicks
Renea Hicks
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CERTIFICATE OF SERVICE

I hereby certify that on August 16, 2018, the foregoing City of
Austin’s Response in Opposition to Original Emergency Petition
for Writ of Mandamus was served electronically in accordance
with the Texas Rules of Appellate Procedure on the following
counsel of record:

Bill Aleshire
ALESHIRELAW, PC

700 Lavaca St., Suite 1400
Austin, Texas 78701
Bill@AleshireLaw.com.

_/s/ Renea Hicks
Renea Hicks

24



INDEX TO APPENDIX

(031 7y 01 1= Qi T Tab 1
Ord. No. 20180809-113 (Aug. 9, 2018) ...euuuvurerrnnnnnnnenennnenennnnnennnennnnnns Tab 2
Austin City Council Meeting (Aug. 9, 2018) (video link and

ErANSCIIPE EXCETPES) uuniiineiiieeiie ittt e e ee e tee e ae e e e eraeeeean e Tab 3
Certificate of Sufficiency of Initiative Petition ..............cccc.ooovenn. Tab 4
Austin City Charter and City Code Provisions (City Auditor)......... Tab 5
City Auditor AffId. ..oooeeiiiieiee e Tab 6
City Manager Affid. .......oooveiiiiiie e Tab 7

25



TAB 1



001



002



003



TAB 2



004



005



006



007



008



009



010



011



012



013



014



015



016



017



018



019



020



021



022



023



024



025



026



027



028



029



030



031



032



033



034



035



036



037



038



039



040



041



042



043



044



045



046



047



048



049



050



051



052



053



054



055



056



057



058



059



060



061



062



063



064



065



066



067



068



069



070



071



072



073



TAB 3



074



075



076



077



078



079



080



081



082



083



084



085



086



087



088



089



090



091



092



093



094



095



096



097



098



099



100



101



102



103



104



105



106



TAB 4



107



108



TAB S



109



110



111



112



113



114



115



116



117



118



119



120



121



122



123



124



125



126



127



TAB 6



128



129



130



TAB 7



No. 18-0749

In the Supreme Court of Texas

IN RE ED ENGLISH §
RELATOR §

AFFIDAVIT OF SPENCER CRONK

STATE OF TEXAS e}
3
COUNTY OF TRAVIS >

BEFORE ME, the undersigned Notary Public, on this day appeared
SPENCER CRONK who, being by me first duly sworn, states as follows:

1. "My name is Spencer Cronk. I am over the age of eighteen years
and I am competent to make this affidavit. I have never been convicted of a felony
or any crime involving moral turpitude.

2; The City Council for the City of Austin appointed me as the City
Manager effective February 12, 2018. I have remained in the appointed position of

City Manager continuously since that date.
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3. Article V §2 of the Austin Charter establishes the authority and
responsibilities of the City Manager as the chief administrative and executive officer
for the City of Austin.

4. One of the key Charter responsibilities of the City Manager is to plan,
present and, after City Council adoption, implement the City’s annual budget. The
City of Austin’s total proposed budget for fiscal year 2018-2019 is $4.1 billion.

5. The Charter dictates that the City Manager is responsible for the proper
administration of all affairs of the City, which is carried out through the work of over
30 distinct City Departments—including City-owned water and electric utilities and
airport.

6.  During the summer of 2018, I learned of a citizen-initiated petition
drive that seeks to have the question of whether ‘Austin shall perform a municipal
efficient audit’ on the November 6, 2018 ballot. During this same time, I met with
Michael Searles, Treasurer of a local political action committee entitled ‘Citizens
for Accountable Austin’, the entity that oversaw the Petition. Mr. Searles gave me
background information related to the Petition, including a report on ‘Government
Efficiency Reviews’ by a company that has worked with state and local governments
to perform such reviews.

7. After I received the background materials, I asked the City’s financial

staff to look into the reviews performed by the company to get an idea of the scope
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and potential cost for such reviews or audits. As City Manager, I have direct
oversight of the work performed by the City’s financial department, which included
the staff’s research and follow up related to the ‘Government Efficiency Reviews’
report.

8. In our research, we found that the company had done recent state-wide
reviews of Kansas and Louisiana at a total cost of $2.6 million and $5 million
respectively. We also located other more focused state-level reviews in the millions
of dollars but the scope of such reviews was not comparable.

9. We also reviewed costs associated with the company’s work done on
behalf of municipalities. ~We found that it had performed a Fleet Management
Review for the City of Dallas. The total cost for this one Department review was
just over $475,000.

10. We attempted to review additional work cited by the same company
however, the scope of work did not seem comparable to the proposed petition
language.

11. Wealso reviewed costs associated with recent performance reviews the
City of Austin to gauge costs required for a city-wide performance review. For
example, in 2014 and 2015, the City hired an outside consultant to evaluate the

City’s permitting function in one of its development Departments. The consultant
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was not the same company identified in the Petition background materials. The total
cost for that consultant’s work was $350,000.

12.  During the August 9, 2018 City Council meeting, the City Council
passed an Ordinance that called the November 6, 2018 election. The Ordinance
included a number of items to be placed upon the ballot, including the Petition
seeking an Austin Efficiency Audit. During Council’s discussion of that item, I was
asked about the potential cost associated with an efficiency audit. I shared my
observation that it was difficult to find an exactly comparable review in terms of size
and scope but I confirmed that the estimate of $1-5 million for a potential cost is
accurate based upon our financial staff research and review.

13.  As part of that same discussion, Michael Searles communicated to the
City Council that his estimate of the potential cost for the audit was between $1-2
million.

14.  This discussion is part of the City of Austin’s records for the August 9,
2018 agenda that the City Clerk maintains.

15. The back-up material for the ordinance calling the election includes a
statement that there is no fiscal impact associated with that agenda item (Item No.
113).

16. The August 9, 2018 agenda included another item related to the

efficiency audit. Item No. 112 was an ordinance adopting the Proposed Efficiency
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Ordinance in lieu of placing the item on the November ballot. While Council did not
take action on Item No. 112, the back-up materials associated with that item similarly
state that there is no fiscal impact for that item.

17.  The fiscal impact statements indicate that there is no fiscal impact for
passing the ordinance. If Council approves a contract with an entity to perform an
audit, that Agenda item would contain the fiscal note indicating the cost for the
contract.

18. I have read the foregoing affidavit, and I declare under penalty of
perjury that I have personal knowledge of the facts stated therein, and they are true

and correct.”
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SIGNED this 16th day of August2018.

et e | B |
SPED’.‘ER CRONK

BEFORE ME, personally appeared Spencer Cronk, proved to me through a
government issued identification to be the person whose name is subscribed in the

foregoing instrument and acknowledged to me that he executed the same for

purposes and consideration thereby expressed.

SUBSCRIBED AND SWORN TO BEFORE ME on this 16th day of August,

2018, to certify which witness my hand and official seal.

c M
PP IILLELLLLLA Z ;ﬁ%{
.

NOTARY PUBLIC - STATE OF TEXAS
oSS N
i S

uBLIC 3
B3 % ID# 13108285-2
§ ‘:!,'l’é'

X
State of Texas §
tv.f/}}'/"/J/////f/f///J/////b

26 Comm. Exp. 04-11-2021
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No. 18-0749

In the Supreme Court of Texas

IN RE ED ENGLISH §
RELATOR §

AFFIDAVIT OF SPENCER CRONK

STATE OF TEXAS e}
3
COUNTY OF TRAVIS >

BEFORE ME, the undersigned Notary Public, on this day appeared
SPENCER CRONK who, being by me first duly sworn, states as follows:

1. "My name is Spencer Cronk. I am over the age of eighteen years
and I am competent to make this affidavit. I have never been convicted of a felony
or any crime involving moral turpitude.

2; The City Council for the City of Austin appointed me as the City
Manager effective February 12, 2018. I have remained in the appointed position of

City Manager continuously since that date.
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3. Article V §2 of the Austin Charter establishes the authority and
responsibilities of the City Manager as the chief administrative and executive officer
for the City of Austin.

4. One of the key Charter responsibilities of the City Manager is to plan,
present and, after City Council adoption, implement the City’s annual budget. The
City of Austin’s total proposed budget for fiscal year 2018-2019 is $4.1 billion.

5. The Charter dictates that the City Manager is responsible for the proper
administration of all affairs of the City, which is carried out through the work of over
30 distinct City Departments—including City-owned water and electric utilities and
airport.

6.  During the summer of 2018, I learned of a citizen-initiated petition
drive that seeks to have the question of whether ‘Austin shall perform a municipal
efficient audit’ on the November 6, 2018 ballot. During this same time, I met with
Michael Searles, Treasurer of a local political action committee entitled ‘Citizens
for Accountable Austin’, the entity that oversaw the Petition. Mr. Searles gave me
background information related to the Petition, including a report on ‘Government
Efficiency Reviews’ by a company that has worked with state and local governments
to perform such reviews.

7. After I received the background materials, I asked the City’s financial

staff to look into the reviews performed by the company to get an idea of the scope
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and potential cost for such reviews or audits. As City Manager, I have direct
oversight of the work performed by the City’s financial department, which included
the staff’s research and follow up related to the ‘Government Efficiency Reviews’
report.

8. In our research, we found that the company had done recent state-wide
reviews of Kansas and Louisiana at a total cost of $2.6 million and $5 million
respectively. We also located other more focused state-level reviews in the millions
of dollars but the scope of such reviews was not comparable.

9. We also reviewed costs associated with the company’s work done on
behalf of municipalities. ~We found that it had performed a Fleet Management
Review for the City of Dallas. The total cost for this one Department review was
just over $475,000.

10. We attempted to review additional work cited by the same company
however, the scope of work did not seem comparable to the proposed petition
language.

11. Wealso reviewed costs associated with recent performance reviews the
City of Austin to gauge costs required for a city-wide performance review. For
example, in 2014 and 2015, the City hired an outside consultant to evaluate the

City’s permitting function in one of its development Departments. The consultant
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was not the same company identified in the Petition background materials. The total
cost for that consultant’s work was $350,000.

12.  During the August 9, 2018 City Council meeting, the City Council
passed an Ordinance that called the November 6, 2018 election. The Ordinance
included a number of items to be placed upon the ballot, including the Petition
seeking an Austin Efficiency Audit. During Council’s discussion of that item, I was
asked about the potential cost associated with an efficiency audit. I shared my
observation that it was difficult to find an exactly comparable review in terms of size
and scope but I confirmed that the estimate of $1-5 million for a potential cost is
accurate based upon our financial staff research and review.

13.  As part of that same discussion, Michael Searles communicated to the
City Council that his estimate of the potential cost for the audit was between $1-2
million.

14.  This discussion is part of the City of Austin’s records for the August 9,
2018 agenda that the City Clerk maintains.

15. The back-up material for the ordinance calling the election includes a
statement that there is no fiscal impact associated with that agenda item (Item No.
113).

16. The August 9, 2018 agenda included another item related to the

efficiency audit. Item No. 112 was an ordinance adopting the Proposed Efficiency
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Ordinance in lieu of placing the item on the November ballot. While Council did not
take action on Item No. 112, the back-up materials associated with that item similarly
state that there is no fiscal impact for that item.

17.  The fiscal impact statements indicate that there is no fiscal impact for
passing the ordinance. If Council approves a contract with an entity to perform an
audit, that Agenda item would contain the fiscal note indicating the cost for the
contract.

18. I have read the foregoing affidavit, and I declare under penalty of
perjury that I have personal knowledge of the facts stated therein, and they are true

and correct.”
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SIGNED this 16th day of August2018.

et e | B |
SPED’.‘ER CRONK

BEFORE ME, personally appeared Spencer Cronk, proved to me through a
government issued identification to be the person whose name is subscribed in the

foregoing instrument and acknowledged to me that he executed the same for

purposes and consideration thereby expressed.

SUBSCRIBED AND SWORN TO BEFORE ME on this 16th day of August,

2018, to certify which witness my hand and official seal.

c M
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.

NOTARY PUBLIC - STATE OF TEXAS
oSS N
i S

uBLIC 3
B3 % ID# 13108285-2
§ ‘:!,'l’é'

X
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