3/17/2015 11:37:25 AM

Velva L. Price
District Clerk
Travis County

No, D-1-GN-15-001031 D-1-GN-15-001031
TEXAS DISPOSAL SYSTEMS, INC., § IN THE DISTRICT COURT OF
and JENNIFER THOMAS, §
Plaintiffs, §
§
‘ $ TRAVIS COUNTY, TEXAS
§
§
CITY OF AUSTIN, TEXAS, 8
Defendant. $ 98TH juDICLAL DISTRICT

PLAINTIFFS’ ORIGINAL PETITION
TO THE HONORABLE JUDGE OF THIS COURT:

Come now Plaintiffs Texas Disposal Systems, In~. (“Texas Disposal”) and Jennifer
Thomas (“Ms. Thomas™), sometimes referred to hereir collectively as “Plaintiffs,” and file this
lawsuit under the Texas Public Information Act. ceeking to compel the City of Austin (the
“City”) to release public information that the Cley has refused to supply, via writ of mandamus
pursuant to Section 552.321(a) and petiion for declaratory judgment pursuant to Section
552.3215, Texas Government Code.

DISCOVERY, PARTIES, AND VENUE.

1. Discovery in th.« matter shall be conducted under Level 3, Tex. R. Civ. P. 190.3.

2. Plaintiff "«xas Disposal Systems, Inc. is a Texas corporation with its principal
place of business i« Vravis County, Texas. Texas Disposal is the employer of Plainti{f Jennifer
Thomas. Ms Tuomas made the Texas Public Information Act request that is the subject of this
action. Her request was made in the course and scope of her employment with Texas Disposal.

3. Defendant City of Austin is a Texas home-rule municipal corporation. It may be

served with service of process pursuant to Section 27.024(b) of the Texas Civil Practice and



Remedics Code by serving the Mayor, Stephen Adler, or the City Manager, Marc Ott, at 301 W.
2nd St., Austin, Texas.

4, This Court has venue and jurisdiction under Tex. Gov’t Code § 552.321(b)
because the main offices of the defendant governmental body, the City of Austin, are in Travis

County, Texas.

FACTS.
A The improper investigation and conclusions of the City Auditor.
5. This lawsuit has its origin in a series of improper aud unauthorized actions taken

by the Office of the City Auditor (the “Auditor”). At some point before April 18, 2014, the
Auditor allegedly received an anonymous complaint contending that Daniela Ochoa Gonzalez, a
volunteer citizen member of the City’s Zero Wayte Advisory Commission, had violated City
ethics rules.

6. The City’s ethics rules are 1ccated in Chapter 2-7 of the Austin City Code, which
is titled “Ethics and Financial Disclowure.” The City Code specifically gives jurisdiction over
Chapter 2-7 to the City’s Ethics Review Commission. Austin City Code § 2-7-26 (“The Ethics
Review Commission has jurrsciction over this chapter [2-7]7). The Code further provides that
the Ethics Review Com.vussion “shall hear and rule on sworn complaints alleging violations of
the provisions wittun the committee’s jurisdiction.” [d. Nowhere does Chapter 2-7 confer
authority upon the City Auditor to “investigate” alleged violations of Chapter 2-7.

7. Despite the clear language of the City Code, the anonymous complaint against
Ms. Ochoa Gonzalez was not turned over to the Ethics Review Commission for investigation.

Rather, the Auditor’s Office arrogated to itself the authority to “investigate” the allegations,
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despite the absence of any such authority in the City Code — which, again, plainly gives that
authority to the Ethics Review Commission, not the Auditor.

8. Even more remarkably, the Auditor went far beyond just “investigating.” On
April 18, 2014, the Auditor publicly issued a document titled “Report on Allegations Involving a
Zero Waste Advisory Commissioner” (copy attached hereto as Exhibit A). The document
purports to be a report “of a recent investigation conducted by the City Auitor’s Integrity Unity
(CAIU) regarding alleged integrity violations” on the part of Ms. Oci.oa Gonzalez. This report
will be referred to as the “Auditor’s Report.”

9. The Auditor’s Report, in its summary of findings, states — in boldface type — that
“[the evidence gathered through our investigation suostantiated the allegation that Ochoa
Gonzalez violated the City’s conflict of interest requrements.” More specifically, the Auditor’s
Report alleges that:

Ochoa Gonzalez’s actions appear 1o constitute violations of:
e City Code § 2-7-63 Prohinition on Conflict of Interest
e City Code § 2-7-64 Disctosure of Conflict of Interest

10, The Auditor’s Report received widespread publicity, including prominent media
coverage. Despite the lack ¢ authority for the Auditor to determine whether ethics rules had
been violated, the Auditn’s Report was widely received as a finding that Ms. Ochoa Gonzalez
had violated those rutes. As a result of the Auditor’s Report, Ms. Ochoa Gonzalez was forced to
resign from boh her volunteer position on the Zero Waste Advisory Commission, and from her
job at the University of Texas.

11. The Auditor’s Report was unequivocally, 100 percent wrong. The Auditor failed

to apply the proper legal standards required by the City’s ethics ordinances. Ms. Ochoa Gonzalez
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did not violate the City’s ethics rules. The City’s Ethics Review Commission — the body with the
actual authority to investigate ethics rules and to determine if they have been violated by a City
Official such as Ms. Ochoa Gonzalez — refused to take action against Ms. Ochoa Gonzalez based
on the Auditor’s Report.

12. The City Council went even further, passing a resolution (a vopy of which is
attached hereto as Exhibit B) confirming that the Ethics Review Commission “has sole
jurisdiction to rule on sworn complaints alleging violations of the Code of Ethics” and noting
that the Auditor’s report “failed to demonstrate how the allepea conduct might constitute a
conflict of interest.” The Council’s resolution also explieily refused to accept the Auditor’s
Report, apologized to Ms. Ochoa Gonzales, and direct2a that any copy of the Auditor’s Report
“shall contain on the f{irst page a conspicuous notice »a bold type which shall read: “Notice: This
Report has not been accepted by the Austin City Counsel and is subject to Resolution No.
20141016-024, passed on October 16, 2014.7”

B. The Public Information Act ;equest, and the City’s response.

13, Ms. Thomas submitted a Public Information Act request to the City on May 6,
2014. A copy of this requec. is attached hereto as Exhibit C. The subject of the request was
“CAIU [City of Austir. integrity Unit, a division of the Auditor’s Office] investigation into
alleged conflict of u*erest violation by Daniela Ochoa Gonzalez.” Ms. Thomas requested copies
of the followinyg

All documents, notes, and communications relating to and including: the initial

conflict of interest allegation filing/report, City Auditor’s Office investigation

report and supporting documentation, Ethics Review Commission hearing

documents, hearing transcripts, video and/or audio recordings, interviews,

working papers, notes, email communications, written correspondence, and all
other documents or media relating to the investigation of the conflict of interest
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allegation against Danicla Gonzalez[,] the Ethics Review Commission hearing,
and any follow-on investigations or reporting following the Commission hearing.

14.  In response to the PIA request, the City produced only the Auditor’s Report and a
few pages of emails to third parties, primarily media outlets. The City produced no internal
documents. Rather, the City claimed that all other responsive documents were subject 0
exemptions from disclosure under the Public Information Act (“PIA”). In a iuer dated May 19,
2014, the City requested an opinion from the Attorney General as to whether the documents were
exempt from disclosure under the attorney-client privilege, or unic: the “audit working paper”
exemption in the PIA, Tex. Gov’t Code § 552.116. A truc and correct copy of the City’s letter to
the Attorney General is attached hereto as Exhibit D.

15, To qualify for the Section 552.116 ex~mption, a document must be “[a]n audit
working paper of an audit” conducted by a governzaental entity. Tex. Gov’t Code § 552.116(a).
The relevant section of the PIA defines “atuic” as “an audit authorized or required by ... the
charter or ordinance of a municipality.” /d. § 552.116(b)}(1). The PIA does not define “audit,”
but the generally accepted meanin< . a “[s]ystematic inspection of accounting records involving
analyses, tests, and confirmations.” Black’s Law Dictionary at 131 (6th ed. 1990). An
investigation regarding all:ged nondisclosure of potential conflicts of interest is not a systematic
inspection of accountiny records, and therefore is not an “audit.”

16. Th» investigation of Ms. Ochoa Gonzalez that led to the issuance of the Auditor’s
Report was nov an audit authorized or required by the City of Austin’s charter or ordinance; in
fact, it was not an “audit” at all. Therefore, the requested documents are not exempt from

disclosure as “audit working papers.”
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17. As set forth above, the Austin City Code authorized only the Ethics Review
Commission — not the City Auditor — to investigate allegations of ethics rules violations, and to
make findings regarding alleged violations. Nothing in the City Code gives this authority to the
Auditor. Thus, the Auditor’s “investigation” does not fall within the definition of “audit” in the
PIA., and the audit working papers exception of Section 552.116 is not applicabis.

18.  The City argued to the Attorney General that an entirely . fferent chapter of the
City Code authorized the City Auditor’s “investigation.” A portion «.¢ Chapter 2-3, titled “City
Auditor,” was cited by the City as alleged authorization. Section Z-3-5 sets forth the powers and
duties of the City Auditor. Not once does that section wention the word “ethics” (or any
variation thereof) or the term “conflict of interest,” n~r does it confer authority upon the City
Auditor to investigate alleged violations of Chapter 2-7’s provisions.

19. Section 2-3-5 specifically sets out the Auditor’s duties if it believes that a City
official may have violated the law. The Auditor “shall” consult with the city attorney and
“immediately report the suspected voiation to the appropriate authority” — here, the Ethics
Review Commission. The City Code does not authorize the Auditor to conduct investigations
other than those specifically s«t out in Section 2-3-5, or to reach conclusions regarding alleged
conflict of interest violations.

20, In 15 tetler to the Attorney General, the City quoted the entirety of Subsection D
of Section 2-3-3, which provides that the Auditor may conduct certain specified types of “audit
work,” and then alleged in conclusory fashion that “[t]he City Auditor’s authority to conduct this
investigation is found in the City’s Charter and Code provisions outlined above.” Ex. B at 4.

Such a conclusory allegation is insufficient to meet the City’s burden of overcoming the
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presumption of openness established by the PIA. Thomas v. Cornyn, 11 S.W.3d 473, 480-81
(Tex. App. — Austin 2002, no pet.) (“A governmental body seeking to withhold information bears
the burden of establishing to the attorney general that the requested information falls within an
exception from disclosure under the Act.”).

21. The City’s mere quotation, in full, of six subsections of an orc:aance - without
explaining which provisions (some of which include sub-subsections) allegedly confer any
authority on the City Auditor to investigate purported conflicts of intzr=st by volunteer members
of City commissions — is alone sufficient to support a ruling tha. uie City has not met its burden
to show applicability of the “audit working papers” excemion. Further, the City’s failure to
adequately address the substance of its own claims operates as a waiver of its reliance on those
City Code provisions. Even if the substance of the cited City Ordinance sections is examined,
the same conclusion applies: Subsection D of Scetion 2-3-5 nowhere authorizes the City Auditor
to conduct ethics investigations of City vciunteers. Such authorization simply does not exist
anywhere in the City Code.

22. Ms. Thomas respended with a letter brief to the Attorney General, a true and
correct copy of which is a*whed hereto as Exhibit E. The letter brief set forth the above
arguments, with additiona: detail. Ms. Thomas’ letter brief also encouraged the Attorney General
to examine carefully the City’s claim ol attorney-client privilege, to ensure that the City was not
attempting to wmproperly “cloak”™ otherwise non-privileged material simply by sending it to a
lawyer. See, e.g., Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (“[A] person cannot cloak

a material fact with the privilege merely by communicating it to an attorney.”).

PLAINTIFFS® ORIGINAL PETITION — PAGE 7



23. The Attorney General’s office issued a letter ruling (OR2014-12644) on July 22,
2014 (copy attached hereto as Exhibit F). Without conducting any analysis or explaining its
rationale, the non-precedential letter ruling (which is entitled to no deference) concluded that the
documents constituted “audit working papers under section 552.116,” and thus were exempt

from disclosure under the PIA.

CAUSES OF ACTION

Count One
Petition for Writ of Mandamus:
The Requested Information Is Subject to Disclosute Under the PIA.

24, Plaintiffs incorporate by reference all allegaticas made herein.

25. Section 552.321(a) of the PIA provides tha: a requestor “may file suit for a writ of
mandamus compelling a governmental body to ma'¢ information available for public inspection
if the governmental body ... refuses to supply public information.”

26, Under the PIA, Plaintiffs «ro requestors, the City of Austin is a governmental
body, the information requested by T.aintiffs is “public information” as defined in Section
552.002(a) of the PIA, and the City of Austin has refused to supply Plaintiffs with that public
information. The requested ~formation, in whole or in part, is not subject to any exemptions
from disclosurc under th~ PIA.

27.  Plah.uls seek a writ of mandamus compelling the City of Austin to make the
requested infoiruation set forth herein available to Plaintiffs and the public.

Count Two
Petition for Declaratory Judgment and Injunctive Relief:

The Requested Information is Subject to Disclosure Under the PIA.

28. Plaintiffs incorporate by reference all allegations made herein.
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29, Section 552.3215 of the PIA proves that an action for declaratory judgment or
injunctive relief may be brought against a governmental body that has violated the PIA.

30. The City of Austin has violated the PIA by refusing to supply Plaintiffs with
public information that is not subject to any exemptions from disclosure, as described herein.

31. Plaintiffs seek declaratory judgment that the requested infercation is public
information and that the requested information, in whole or in part, s not subject to any
exemptions from disclosure under the PIA.

32. Plaintiffs seek an injunction ordering the City i Austin to make available to
Plaintiffs, and the public, the requested public information fhat is not subject to any exemptions
from disclosure under the PIA.

33. In bringing this action, Plaintiffs havo vetained attorneys, and seek to recover costs
of litigation and reasonable attorneys’ fees incun d.

*RAYER

Wherefore, premises consider=u, Plaintiffs Texas Disposal Systems, Inc. and Jennifer
Thomas scek the relief requested herein, including issuance of a writ of mandamus against the
City of Austin; declaratory ;vdgment; issuance of an injunction; attorneys’ fees and costs of

court; along with all such: other relief to which they may show themselves justly entitled.

[signature block on following page]
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Respectfully submitted,

/s/ James A. Hemphill

James A. Hemphill

State Bar No. 00787674

(512) 480-5762 direct phone

(512) 536-9907 direct fax

jhemphill@gdhm.com

GRAVES, DOUGHERTY, HEAPCN & MoobDy, P.C.
401 Congress Ave., Suite 220v

Austin, Texas 78701

(512} 480-5600 phone
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April 18, 2014

Investigation Highlights

Why We Did This
Investigation

in September 2013, our
office received information
alleging a conflict of interest
involving a Zero Waste
Advisory Commissioner. As
a result, we conducted an
investigation as part of our
responsibility under the
Austin City Charter.

Distribution

Mayor and Council

City Manager

Assistant City Managers

Ethics Review Commission

City Clerk

Director, Austin Resource
Recovery

Director, Communications
and Public information

To Report Possible Fraud, Waste, or
Abuse Visit Our Website at:

www.austintexas.gov/department/
integrity-investigations

The purpose of this report is to inform you of the results of a recent investigation
conducted by the City Auditor’s integrity Unit (CAIU) regarding alleged integrity
violations.

OBIECTIVE

E

The CAIU’s objective was to determine if Daniela Ochoa Zonzalez, Zero Waste
Advisory Commissioner, violated the City Code regarding wonflict of interest.

BACKGROUND

L -

The Zero Waste Advisory Commission’s (ZWAL provides advice to City Council on
solid waste management policies and reso'tces. The ZWAC also reviews and analyzes
polices and resources that impact Austin &csource Recovery and the City of Austin.
Texas Disposal Systems (TDS) is a venrio that operates within the City of Austinas a
contractor for Austin Resource Recovery, providing solid waste and recycling services
to the City of Austin. TDS regularly »ings items of concern to ZWAC meetings.

FINDINGS

The evidence gathered through our investigation substantiated the allegation
that Ochoa Gonzale « violated the City’s conflict of interest requirements.
Specifically, the CAIl! determined that Ochoa Gonzalez contracted with TDS, through
her company SOLUWS0 and did not disclose this relationship as required by City Code.
Ochoa Gonzale? rv.bseguent participation in discussions and voting related to TDS
agenda item: oo February 13, 2013 and August 14, 2013 constituted conflict of
interest violztions as defined in the City Code. Ochoa Gonzalez’s participation in
discussio.: related to a TDS agenda item during the April 10, 2013 ZWAC meeting also
constitured a conflict of interest.

Ochoa Gonzalez's actions appear to constitute violations of:
e (ity Code § 2-7-63 Prohibition on Conflict of interest
o City Code § 2-7-64 Disclosure of Conflict of interest

Attachment 1 contains a more detailed summary of our findings on the conflict of
interest violation.

We appreciate the cooperation and assistance we received from the Office of the City
Clerk and Austin Resource Recovery staff during this investigation.

}
§ . i
/ R
! H 5/’: L]
g :

ST Aer ‘
{ Kenneth J. Mory, City Auditor
EXHIBIT A



CAIU INVESTIGATION REPORT: o
Report on Allegations Involving a Zero Waste Advisory Comumissioner

The purpose of this report is to inform you of the results of a recent investigation conduc?tefi by the
City Auditor’s Integrity Unit (CAIU) regarding a conflict of interest violation >« a Commissioner on
the Zero Waste Advisory Commission (ZWAC).

In September 2013, the CATU received an allegation of a conflict of interest. Specifically, the
informant stated that ZWAC Commissioner Daniela Ochoa Gonzaiz was employed by Texas
Disposal Systems (TDS), which she had not reported as a conflict v interest, and that she was still
serving as a member of the ZWAC. The informant added that «>uny items brought to the ZWAC
involve TDS. Upon receiving this information, the CAIU initiaw.! an investigation designed to gather
evidence to determine the veracity of these allegations.

The CAIU determined that Ochoa Gonzalez’s contract with TDS, through her company SOLURSO,
and her subsequent participation in discussions and vedng related to TDS agenda items on February
13, 2013 and August 14, 2013 constituted conflict 1 nterest violations as defined in the City Code.
Ochoa Gonzalez’s participation in discussions relat»d to a TDS agenda item during the April 10, 2013
ZWAC meeting also constituted a conflict of intcroest.

BACKGROUND INFORMATION

City Code §2-7-63 Prohibition on Corylict of Interest, restricts a city official from participating in a
vote or decision “on a matter affe.ti.g a natural person, entity, property in which the official...has a
substantial interest.”

City Code §2-7-64 Disclosur- of Conflict of Interest, stipulates that a “City official shall disclose the
existence of any substantizt interest he may have in a natural person, entity or property which would
be affected by a vote or <ecision of the body of which the City official is a member...” To comply
with this requirement aa “unsalaried City Official, prior to the vote or decision, either shall file an
affidavit as requirr! vy Chapter 171...of the Local Government Code or, if not so required, shall
publicly disclose ia tne official records of the body the nature and extent of such interest.”

City Code §2-71-2 Substantial Interest, means an interest in another person or an entity if: the interest is
ownership of five percent or more of the voting stock, shares or equity of the entity or ownership of
$5,000 or more of the equity or market value of the entity; or funds received by the person from the
other person or entity either during the previous 12 months or the previous calendar year equaled or
exceeded $5,000 in salary, bonuses, commissions or professional fees or $20,000 in payment for
goods, products or nonprofessional services, or 10 percent of the person’s gross income during that
period, whichever is less; the person serves as a corporate officer or member of the board of directors
or other governing board of the for-profit entity other than a corporate entity owned or created by the
city council; or the person is a creditor, debtor, or guarantor of the other person or entity in an amount



of $5,000 or more except that a home mortgage loan for the person’s homestead or a loan or lease ofa
personal automobile shall not be deemed a substantial interest in the creditor or guarantor if entered
into at a market rate with a commercial lending institution before the previous 12 months.

INVESTIGATIVE FINDINGS

Daniela Ochoa Gonzalez contracted with Texas Disposal Systems after bosag appointed to the
Zero Waste Advisory Commission. Ochoa Gonzalez was appointed as a corunissioner December 6,
2012 and attended her first ZWAC meeting January 9, 2013. Ochoa onzalez completed ethics
training on conflict of interest requirements on January 5, 2013. The contents of the training stated that
board members and commissioners were not allowed to vote or diccuss any item related to their
conflict of interest.

In an interview with the CAIU, Ochoa Gonzalez admitted to bemg a contractor with TDS. The CAIU
corroborated this testimony from documentary evidence obtaiacd from TDS. Ochoa Gonzalez signed a
consulting agreement with TDS on December 15, 2012 n:der SOLURSO, which she stated in an
interview that she owned 100% of, and which the CAIU f~und that Ochoa Gonzalez filed a DBA for
(Doing Business As). Ochoa Gonzalez stated during . interview with CAIU that TDS is her only
source of income, which meets the definition of “suhstantial interest” as stated in §2-7-2, subsection
10 of the City Code.

Daniela Ochoa Gonzalez did not disclose her relationship with TDS. Ochoa Gonzalez did not
submit an affidavit to the City Clerk to disricse her relationship with TDS once it arose as required by
City Code §2-7-64. In an interview with the CAIU, Ochoa Gonzalez stated that she met with Austin
Resource Recovery (ARR) managemen® regarding the function of her business and received assurance
that as long as she did not vote on iters related to her private business, she would not be in violation
of conflict of interest laws. How.ver, ARR Management was unaware Ochoa Gonzalez was a TDS
contractor.

The CAIU interviewed ARR ruanagement who stated that they met with Ochoa Gonzalez on February
8, 2013 to discuss a potewtial conflict of interest regarding proposed training work for the City of
Austin. According to AR« management, Ochoa Gonzalez was initially going to contract with the City
as a composting instrvctor but did not sign the City contract. During their meeting, ARR management
and Ochoa Gonzal-. only discussed the focus (or function) of her business with the City and Ochoa
Gonzalez did not <isclose that she had contracted with TDS. ARR management stated that they
provided advice w0 Ochoa Gonzalez based on the information she provided and impressed on her the
importance of not discussing or voting on any items relating to the function of her business.

Daniela Ochoa Gonzalez participated (discussed and voted) on commission items involving TDS.
The CAIU reviewed ZWAC meeting minutes and video recordings and determined that Ochoa
Gonzalez participated in the following items of interest to TDS:
e April 10, 2013 (discussed; did not vote)
IDS requested their contract with the City to be extended before the rebid process.
o February 13, 2013 (discussed and voted)



Discussion of definition of “composting facility;” TDS representative in attendance
advocated for a particular definition.
e August 14, 2013 (discussed and voted)
TDS expressed concerns about stakeholders not having input in ordinance development.

Daniela Ochoa Gonzalez’s actions constitute a violation of City Code.

The evidence gathered through our investigation substantiated the allegation that Ochoa Gonzalez
violated the conflict of interest requirements stipulated by the City of Austin. Specifically, the CATU
determined that Ochoa Gonzalez’s involvement with TDS and her subsequert varticipation in discussions
of agenda items of interest to TDS on April 10, 2013 constitutes a ccaflict of interest. CAIU also
determined that her participation in discussions and voting in February 13, 2013 and August, 14, 2013
may have constituted a conflict of interest. The CAIU believes Ochoa Gonzalez’s actions appear to
constitute a violation of City Code §2-7-63 and §2-7-64 of the City c- ae.



RESOLUTION NQO. 20141016-024

WHEREAS, Daniela Ochoa Gonzalez, during part of her tenure as a
volunteer Commissioner at the Zero Waste Advisory Commission (ZWAC), also
worked as an independent contractor for Texas Disposal Systems (TDS) helping

schools to reduce waste; and

WHEREAS, the Integrity Unit of the Office of the C:y Auditor issued a
report on April 18, 2014 entitled “Report on Allegations Involving a Zero Waste
Advisory Commissioner,” which concluded that ZWAY. member Daniela Ochoa
Gonzalez “violated the conflict of interest requirements stipulated by the City of
Austin” in City Code Sections 2-7-63 (Prohibition on Conflict of Interest) and 2-7-

64 (Disclosure of Conflict of Interest); and

WHEREAS, prior to the publicatic., of the City Auditor’s Report, Daniela
Ochoa Gonzalez was not given an opportunity to make a formal response to the

claims of the City Auditor’s Report; and

WHEREAS, the Officc of the City Auditor plays an important role in

investigating whether conflizt of interest allegations may require further review by

the City’s Ethics Review Zommission; and

WHEREAS, :he Office of the City Auditor typically handles internal

departmental ir» =stigations related to City employees; and

WHXREAS, the Ethics Review Commission, under authorization by City
Code, has sole jurisdiction to rule on sworn complaints alleging violations of the
Code of Ethics; and

WHEREAS, the City Auditor’s Report concluded that Daniela Ochoa

Gonzalez violated conflict of interest provisions of City Code without following
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EXHIBIT B




the Ethics Review Commission process expressly established in City Code for

these allegations; and

WHEREAS, the Ethics Review Commission during two separate meetings,
on April 29, 2014 and July 29, 2014, considered the allegations in the City
Auditor’s Report concerning Daniela Ochoa Gonzalez and decided not to take

action; and

WHEREAS, City Code Section 2-7-2(1) states that “Affected means in the
case of a person, entity or property, means reasonably likely to be subject to direct
economic effect or consequence, either positive or nctive, as a result of the vote

or decision in question;” and

WHEREAS, City Code Section 2-7-2(1) further states that “Affected does
not include those persons or entities who are subject to an indirect or secondary

effect from official action:” and

WHEREAS, the City Audito:’s Report characterized ZWAC agenda items
as “TDS agenda items,” withou: any explanation as to how these agenda items
were “reasonably likely to ve subject to a direct economic effect” on Texas
Disposal Systems, and, th-.efore, the Report failed to demonstrate how the alleged

conduct might constitutz a conflict of interest; and

WHEREA, as a result of this matter, the Office of the City Auditor and the
Ethics Review Commission are collaborating in order to propose an improved

process for nandling conflict of interest allegations; and

WHEREAS, concemns from the community have been voiced to City
Council in which opinions have been presented concerning the process followed by

the City Auditor, the failure of the City Auditor to disclose evidence, the perceived
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flaws in the Report and the possible chilling effects that similar reports could have

on citizen participation; and

WHEREAS, it is possible that reports containing determinations of guilt

can result in damage to livelihoods and reputations; and

WHEREAS, the City Council relies heavily on the recommendations of the
citizen volunteers who participate on our Boards and Commissicns and the critical

role they have in our community; and

WHEREAS, our citizens provide expertise and 2 commitment to the policy

areas covered by their respective Boards and Commissions; and

WHERIEAS, it is critical that the integri v of the Boards and Commissions

process is maintained; and

WHEREAS, the City Council Leiieves the Ethics Review Commission
process for conflict of interest alleiations against Boards and Commissions
members must be followed; NOW, THEREFORE,

BE IT RESOLVED BY TP CITY COUNCIL OF THE CITY OF AUSTIN:

The City Clerk anc Tity Auditor are directed to coordinate meetings between
the Ethics Review Cormnission working group and the Integrity Unit of the Office of
the City Auditor io discuss process clarification and improvement for conflict of

interest allegaticus which the City Auditor receives against Boards and Commissions

members, ann results are to be reported back to Council within 90 days.

BEIT FURTHER RESOLVED:

Council objects to the failure to follow the Ethics Review Commission process

and does not accept the City Auditor’s “Report on Allegations Involving a Zero

Waste Advisory Commissioner,” which concerned Daniela Ochoa Gonzalez.
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BEIT FURTHER RESOLVED:

Council directs that any copy, electronic or otherwise, of the City Auditor’s
“Report on Allegations Involving a Zero Waste Advisory Commissioner” or any
reference to the report shall contain on the first page a conspicuous notice in bold
type which shall read: “Notice: This Report has not been accepted by the Austin City
Council and is subject to Resolution No. 20141016-024, passczi on October 16,
2014

BE IT FURTHER RESOLVED:

The City Auditor is not prohibited from filine sworn complaints with the
Office of the City Clerk and following the Ethics Review Commission process
outlined in City Code for allegations concemiﬁg violations of City Code’s conflict of

interest provisions.
BE IT FURTHER RESOLVED:

Council thanks Daniela Ocho tGonzalez for her service to our community on
the Zero Waste Advisory Commicsion and her commitment to helping Austin move

toward its Zero Waste goals.

BE IT FURTHER RESOLVED:

Council apologizes to Daniela Ochoa Gonzalez, members of the Zero Waste
Advisory Commission and our community for not following the Ethics Review
Commission process for Boards and Commissions members to address conflict of

interest allex«t1ons investigated by the City Auditor.

ADOPTED: October 16,2014 ATTESTR\D 4 4 essel

: Jannette S. Goodall
City Clerk
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Jennifer Thomas

From: Communications and Public Information Office <publicinformation@austintexas.gov>
Sent: Tuesday, May 06, 2014 12:23 PM

To: Jennifer Thomas

Subject: Form submission; Public Information Request

Submitted on May 6, 2014 - 12:22
Submitted by user:
Submitted values are:

To: Communications and Public Information Office
~From;:--
First Name: Jennifer
Middle Initial:
Last Name: Thomas
Address {(Line 1); PO Box 17126
Address {Line 2}
City: Austin
State: Texas
ZIP Code: 78760
Phone Number: 512-421-1300
Fax Number: 512-243-4123
Email: thomas®@texasdisposal.com

—~Reguest Details—
Subject: CAIU Investigation into alleged conflict o\ iterest
violation by Daniela Ochoa Gonzalez
I am requesting the following: Copies of Re.u-d(s)
State the requested document(s} or record(s) below: All
documents, notes, and communications related to and including:
the initial conflict of interest allegatic ~ fliing/report, City
Auditor’s Office investigation report and supporting
documentation, Ethics Review Commission hearing documents,
hearing transcripts, video ana.: audio recordings, interviews,
working papers, notes, em=! communications, written
correspondence, and all neier documents or media relating to the
investigation of the cori'ct of interest allegation against
Daniela Gonzalez the F.hics Review Commission hearing, and any
follow-on investigations or reporting following the Commission
hearing.
Comments/Additional Information {if needed):

EXHIBIT C



City of Austin
T —
1 aw

City Hall, 301 West 2nd Street, P.O. Box 1088
\ustin, Texas 78767-8828

{5127974-2268

Writer's Direct Line \\?tu“ f;\}; I'”;L
(512) 974-3588 (512) 974-2912

June 3, 2014

VIA FIRST CLASS MAIL

Honorable Greg Abbott
Attorney General of Texas
Open Records Division
MC-014

P.O. Box 12548

Austin, Texas 78711-2548

Re:  Open Records Request from Mr. 2richael Whellan received May 19, 2014, Your
ID#530718

Dear Attorney General Abbott,

This is to supplement my May 19, 2014 ;equest for decision concerning public information requests
the City of Austin (“the City”) reccived from Ms. Daniela Ochoa Gonzalez and Ms. Jennifer
Thomas. These requests were received on May 5, 2014 and May 6, 2014 respectively. Copies of
the records at issue were forwerded to you on that date, along with the City’s arguments for
withholding them. Please finc ~nclosed a copy of Mr. Whellan’s request for the same information as
requested by Ms. Ochoa Grnzalez and Ms. Thomas in their requests. Mr. Whellan’s request was
received by the City on May 19, 2014, The City’s administrative offices were closed on May 26,
2014, in observance of the Memorial Day Holiday. Thus, today is the tenth business day since the
City’s receipt of th's rcquest. The City asserts and fully incorporates the arguments it made in its
May 19, 2014, rcy1est for decision that some of the requested information is excepted from
disclosure undcr cections 552.107 and 552.116 of the Government Code.

If you have any questions concerning this matter, do not hesitate to call me at (512) 974-6463.

Sincerely,

Elaine Nicholson
Assistant City Attorney

cer/lnce. EXHIBIT D
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cC: {without enclosures)
Mr. Michael Whellan
MWhellan @ gdhm.com



James A. Hemphill
Board Certified, Civil Appellate Law
Texas Board of Legal Specializaiion

GRAVES DOUGHERTY HEARON & MOODY
A PROFESSIONAL CORPORATION 512.480.5762

512.536.9807 (fax)
ihemphili@gdhm.com

401 CONGRESS AVE., SUITE 2200
Austin, TX 78701-3790

June 10, 2014

Homn. Greg Abbott via first class mail
Office of the Attorney General

Open Records Division

P.O. Box 12548

Austin, TX 78711-2548

Re:  Request for Opinion from the City of Austin, May 19, 261
Re: Public Information Act requests from Ms. Jennifer Thomas (received May 6, 2014)
and Ms. Daniela Ochoa Gonzalez (received May 5, 20114)

Dear General Abbott:

This law firm represents Ms. Jennifer Thomas in sonnection with the above-referenced Public
Information Act request made to the City of Ausun on May 6, 2014 (copy attached as Exhibit
A). The City of Austin, via a letter dated May 13, 2014 (copy attached as Exhibit B), requested
an opinion from your office regarding whkotlier the requested information is subject to two
claimed exemptions to the Public Infortraiion Act. In that same letter, the City of Austin
requested a similar opinion with reger’ to a May 5, 2014 request from Ms. Danicla Ochoa
Gonzalez. This law firm does not repsent Ms. Ochoa Gonzalez; however, her request appears
to cover the same information requeted by Ms. Thomas.

This letter is a response to the May 19, 2014 letter from the City of Austin. Ms. Thomas
disagrees that the bulk of the itormation she requested falls within the two claimed exemptions
from disclosure in the Public information Act.

I Background.

Ms. Thomas’ request relates to a document titled “Report on Allegations Involving a Zero Waste
Advisory Comrussioner” issued by the Austin City Auditor, Kenneth J. Mory, dated April 18,
2014 (copy aurched hereto as Exhibit C). The referenced “Zero Waste Advisory Commissioner”
is Ms. Ochoa Gonzalez, who was a volunteer member of the City’s Zero Waste Advisory
Commission until foreed to resign as a result of the report from the Auditor. The document
purports to be a report “of a recent investigation conducted by the City Auditor’s Integrity Unity
(CAIU) regarding alleged integrity violations.” This report will be referred to as the “Auditor’s
Report.”

4071 Congress Avenue  Suite 2200 Austin, Texas 78701 512.480.5600  www.gdhm.com EXHIBIT E
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The Auditor’s Report, in its summary of findings, states ~ in boldface type — that “[t]he evidence
gathered through our investigation substantiated the allegation that Ochoa Gonzalez violated the
City’s conflict of interest requirements.” More specifically, the Auditor’s Report alleges that:

Ochoa Gonzalez's actions appear 1o constitute violations of:
o City Code § 2-7-63 Prohibition on Conflict of Interest
o City Code § 2-7-64 Disclosure of Conflict of Interest

1L The City Auditor has no authority under the City of Austin’s Charter and
Ordinances to “investigate” alleged violations of conflict o interest ordinances;
thus, materials related to the Auditor’s Report are not “audit working papers”
under the Public Information Act.

Section 552.116(a) of the Texas Government Code provides that “[a]n audit working paper of an
audit™ of the auditor of one of several specified governmental entities, including a municipality,
is excepted from disclosure under the Public Informatiort act ("PIA”). The City claims that all
materials in the possession of the Auditor, other thar the Auditor’s Report, constitute “audit
working papers” and are therefore exempt from disclesure.

The relevant section of the PIA defines “audit” ¢ include “an audit authorized or required by ...
the charter or ordinance of a municipality.” Tex, Gov’t Code § 552.116(b)(1). The investigation
of Ms. Ochoa Gonzalez that led to the iswuance of the Auditor’s Report was not an audit
authorized or required by the City of Austin’s charter or ordinance. Therefore, the requested
documents are not exempt from discloseie as “audit working papers.”

The City of Austin has adopted orcinances dealing with conflicts of interest, including provisions
that require disclosure of information and prohibit certain relationships that are deemed to be
conflicts. Those provisions are found in Chapter 2-7 of the Austin City Code, titled “Ethics and
Financial Disclosure.” The Ac-ditor’s Report purported to find that Ms. Ochoa Gonzalez violated
two provisions of Chapte- z-7. Attached hereto as Exhibit D are the relevant provisions of
Chapter 2-7: Article 2, =stablishing the Ethics Review Commission and its duties, and Article 4,
the Code of Ethics, cenam provisions of which the Auditor has purported to find that Ms. Ochoa
Gonzalez has violeroa.

The City Code specifically gives jurisdiction over Chapter 2-7 nof o the City Auditor, but rather
to the City’s Cthics Review Commission.  Austin City Code § 2-7-26 (“The Ethics Review
Commission has jurisdiction over this chapter [2-7]). The Code further provides that the Ethics
Review Commission “shall hear and rule on sworn complaints alleging violations of the
provisions within the comumittee’s jurisdiction.” Id  Nowhere does Chapter 2-7 confer any
authority upon the City Auditor to “investigate” alleged violations of Chapter 2-7.

The City contends that an entirely different chapter of the City Code authorized the City
Auditor’s “investigation.” A portion of Chapter 2-3, titled “City Auditor,” is cited by the City as
alleged authorization. Section 2-3-5 sets forth the powers and duties of the City Auditor. Not
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once does that section mention the word “ethics” (or any variation thereof) or the term “conflict
of interest.” nor does it confer authority upon the City Auditor to investigate alleged violations of
Chapter 2-7"s provisions.

Section 2-3-5 specifically sets out the Auditor’s duties if it believes that a City official may have
violated the law. The Auditor “shall” consult with the city attorney and “immediately report the
suspected violation to the appropriate authority” — here, the Ethics Review Commission. The
City Code does not authorize the Auditor to conduct investigations other thu, those specifically
set out in Section 2-3-5, or to reach conclusions regarding alleged conflict u¥ interest violations.

The City quotes the entirety of Subsection D of Section 2-3-5, whic!» provides that the Auditor
may conduct certain specified types of “audit work,” and then makes 4 conclusory allegation that
“[tlhe City Auditor’s authority to conduct this investigation is ©ound in the City’s Charter and
Code provisions outlined above.” May 19 letter at 4. Such a conclusory allegation is insufficient
to meet the City’s burden of overcoming the presumption n.” openness established by the PIA.
Thomas v. Cornyn, 71 S.W.3d 473, 480-81 (Tex. App. — Austin 2002, no pet.) (“A governmental
body seeking to withhold information bears the burden of establishing to the attorney general
that the requested information falls within an exception “rom disclosure under the Act.”).

The City merely quotes, in full, six subsectincs of an ordinance without explaining which
provisions (some of which include sub-subsections) allegedly confer any authority on the City
Auditor to investigate purported conflicts of ‘n‘erest by volunteer members of City commissions.
This failure alone is sufficient to support » .uling that the City has not met its burden to show
applicability of the “audit working papers” exception.

Hven if the substance of the cited ity Ordinance sections is examined, the same conclusion
applies: Subsection D of Section 2-3-5 nowhere authorizes the City Auditor to conduet ethics
investigations of City volunteers.

Subsection D authorizes curtain specific types of “performance or financial-related audit,
investigation, and other oudit work” (emphasis added). Investigation of alleged conflicts of
interest by City volunfe~eg is simply not “audit work.,” An “audit” is “[s]ystematic inspection of
accounting records Jnvolving analyses, tests, and confirmations.” Black’s Law Dictionary at 131
(6th ed. 1990). A wvestigation regarding alleged nondisclosure of potential conflicts of interest
is simply not a s stematic inspection of accounting records; it is not an “audit” and therefore was
not authorized by Subsection D. If any accounting records are responsive, appropriate redaction
would address any actual confidentiality issues.

Several of the six sub-subsections of Subsection D apply only to audits of a City “function,
program, service, or policy”” City Code § 2-3-5(D)}(1)-(4), (6). A conflict-of-interest
investigation of a City volunteer is not an audit of a City function, program, service, or policy; it
1s an effort to determine an individual volunteer’s compliance with Chapter 2-7 of the City Code,
which is specifically within the jurisdiction of the Ethics Review Commission, not the City
Auditor. Subsection (D)5) applies only to audits of “management for a function, program,
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service, or policy.” The investigation of Ms, Ochoa Gonzalez was not an audit of management;
she was a volunteer member of the City’s Zero Waste Advisory Commission, not any type of

manager.

Nor do the specific sub-subsections of Subsection D authorize the City Auditor to investigate
alleged conflicts of interest:

o  Subsection (D)(1) authorizes audits of “a current City function. {rugram, service, or
policy” to determine if it is authorized by legal authority and “conducted to accomplish
its intended objective.”

o Subsection (D)2) authorizes audits of a “function, propiem, service, or policy” to
determine if it is “effective in achieving its stated or intendcd result or benefit.”

o Subsection (D)(3) authorizes audits of a “function, program, service, or policy” to
determine if it “effectively, economically, and efficrently acquires, protects, and uses its
resources.”

e Subsection (D)4) authorizes audits of a "function, program, service, or policy” to
determine if it “complies with a mandate reparding efficiency, economy, effectiveness, or
expenditure of public funds.”

o Subsection (DY8) authorizes audit: ¢t “management for a function, program, service, or
policy” to determine if manage~ent has adopted an appropriate “administrative and
accounting control system.”

e Subsection (D)(6) authorizos audits of a “function, program, service, or policy” to
determine if it is providing appropriate “financial and performance reports.”

Nowhere does the City Code authorize the Auditor to investigate individual City volunteers for
alleged conflicts of intermsy, or any other matter.

Because the City Anditor’s investigation of Ms. Ochoa Gonzalez was not an audit authorized by
the City of Austin’~ charter or ordinances, documents in the possession of the City regarding the
investigation are oot “audit working papers” under the PIA and therefore are not exempt from
disclosure.

1II. The City of Austin cannot insulate otherwise public information by merely
providing copies to its lawyers.

The City also claims that some responsive documents are exempt as attorney-client
communications, including those “between and amongst” City attorneys and “staff in the City
Council Office, Office of the City Auditor, Public Information Office, City Clerk’s Office,
Department of Transportation, and all members of the City’s Ethics Review Commission.” May
19 letter at 2.
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Of course, communications “amongst” non-lawyer City staff is not protected by the attorney-
client privilege, with rare exceptions (such as with some communications that reveal the
substance of legal advice).

Further, the City cannot exempt a document from disclosure by merely including an attorney as a
recipient. “[A] person cannot cloak a material fact with the privilege merely by communicating
it to an attorney.” Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996). Also, : communication
of a fact to a lawyer does not transform that fact into privileged informaticn, when there was
knowledge of that fact independently of the attorney-client communication. Id.

Ms. Thomas, the requestor, thus encourages your office to carefully »xamine the materials over
which the City of Austin claims attorney-client privilege to ensure that the City is not attempting
to improperly “cloak™ non-privileged material by sending it to a tewyer,

Thank you for your consideration of this matter. Please .<el free to contact me with any
questions.

Sincerely,

GRAVES, DOUGHERTY, HEARON & MOODY
A Professional Corporation

JAH/Mmtk

Enclosures:  Exhibit A (Mav ¢ 2014 Public Information Act request)
Exhibit B (Mav 19, 2014 City of Austin request for opinion)
Exhibit C (A pril 18, 2014 City of Austin Auditor’s report)
Exhibir I (excerpts from Austin City Code)

oe: Elaine Nicl!son, Esq.
Assistant ity Attorney, City of Austin
City Hali, 301 West 2nd Street
P.O. Box 1088
Austin, Texas 78767-2267
vig first class mail

Ms. Daniela Ochoa Gonzalez
2404 Forest Avenue

Austin, Texas 78704

via first class mail



Jennifer Thomas

From: Communications and Public Information Office <publicinformation@austintexas.gov>
Sent: Tuesday, May 06, 2014 12:23 PM

To: Jennifer Thomas

Subject: Form submission: Public Information Request

Submitted on May 6, 2014 - 12,22
Submitted by user:
Submitted values are:

To: Communications and Public information Office
~Fromy-- :
First Name: Jennifer
Middle inftial:
Last Name: Thomas
Address {Line 1): PO Box 17126
Address {Line 2);
City: Austin
Stote: Texas
ZIF Code: 78760
Phone Number: 512-421-1300
Fax Number: 512-243-4123
Email: thomas@iexasdisposal.com

--Request Details-—
Subject: CAlU Investigation into alleged confijct nf « terest
violation by Daniela Ochoa Gonzalez
i am requesting the following: Coples of Resr il s)
State the requested document(s) or recordi.! below: All
documents, notes, and communications related to and Including:
the initial conflict of interest allegation (Ing/report, City
Auditor's Office investigation repor’ ond supporting
documentation, Ethics Review Coimnission hearing documents,
hearing transcripts, video and/. - audio recordings, Interviews,
working papers, notes, emal’ cummunications, written
correspondence, and all n.her documents or media relating to the
investigation of the confit of interest allegation against
Daniela Gonzalez the L*hics Review Commission hearing, and any
follow-on Investigatic.ss or reporting following the Commission
hearing,
Comments/Additional Infarmation {if needed):

EXHIBIT




City of Austin

Dep:

City Hall, 301 West 2nd Qmet P.O. Box 1088
Austin, Texas 78767-8828
(512) 974-2268

Writee's Direct Line Writer's Fax Line
(512) 974-6463 (512) 974-6491

May 19, 2014

Honorable Greg Abbott
Attorney General of Texas
Open Records Division
MC-014

P.O. Box 12548

Austin, Texas 78711-2548

Re:  Open Records Requests from Ms, Davi21a Ochoa Gonzalez received May 5, 2014,
and Ms. Jennifer Thomas received wiay 6, 2014

Dear Attorney General Abbott,

The City of Austin {the “City”) received roquests for information from Ms, Daniela Ochoa Gonzalez
on May 5, 2014, and from Ms. Jennifor Thomas on May 6, 2014, Thus, today is the tenth business
day since the City’s receipt of Ms. Gonzalez’ request and the ninth business day since the receipt of
Ms. Thomas® request. The City bel:=ves some of the information responsive to both of these requests
is excepted from disclosure urcu- sections 552.107 and 552.116 of the Government Code. This
letter is a request for a detern i 1ation under section 552,301 of the Government Code that some of
the requested information = ;o excepted. Copies of the requests and representative samples of the
information at issue are onolosed,

By copy of this lettcs the City is notifying the requestors that the City is seeking to withhold the
information reprosonted by the enclosed examples and has asked for a decision from the Attorney
General about wiether this information is within an exception to public disclosure.

Section 552.107(1) protects information coming within the attorney-client privilege. When asserting

the attorney-client privilege, a governmental body has the burden of providing the necessary facts to

demonstrate the elements of the privilege in order to withhold the information at issne. Open.
Records Decision No. 676 at 6-7 (2002).

First, 2 governmental body must demonstrate that the information constitutes or documents a
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communication. /d. at 7. Second, the communication must have been made “for the purpose of
facilitating the rendition of professional legal services” to the client governmental body. Tex. R,
Bvid. 503(b)(1). The privilege does not apply when an attomey or representative is involved in some
capacity other than that of providing or facilitating professional legal services to the client
governmental body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex, Arr —Texarkana
1999, orig. proceeding) (attorney-client privilege does not apply if attorney acting . a capacity other
than that of attorney). Third, the privilege applies only to communication « between or among
clients, client representatives, lawyers, and lawyer representatives. Tex. R, Bvid., 303(b)Y(1YA), (B),
(C), (D), (B). Thus, a governmental body must inform your office of the idendities and capacities of
the individuals 1o whom each communication at issue has been made. Lastly, the attorney-client
privilege applies only to a confidential communication, id. 503(b)(1), .ovaning it was “not intended
to be disclosed to third persons other than those to whom disclosw:c is made in furtherance of the
rendition of professional legal services to the client or thos- reasonably necessary for the
transmission of the communication.” I, 503(a)(5). Whether # communication meets this definition
depends on the intent of the parties involved at the time the ir.fo ‘mation was communicated. Qsborne
v. Johnson, 954 8.W.2d 180, 184 (Tex. App.—Waco 1997 no writ). Moreover, because the client
may elect to waive the privilege at any time, a governmental body must explain that the
confidentiality of a communication has been maintainvd. Section 552.107(1) generally excepts an
entire communication that is demonstrated to be prutected by the attorney-client privilege unless
otherwise waived by the governmental body. See Hute v. DeShazo, 922 5.W.2d 920,923 (Tex. 1996)
(privilege extends to entire communication, incbuding facts contained therein).

The submitted information consists of couicential communications between and amongst the City
Attorney, the Deputy City Attorney, sev-ual assistant city attorneys and law department staff, and
staff in the City Council Office, Office »f the City Auditor, Public Information Qfﬁce, City Clerk’s
Office, Department of Transportation, and all mernbers of the City’s Ethics Review Commission.
These communications were madv for the purpose of facilitating the rendition of professional legal
services and the confidentiality vt these communications has been maintained. Accordingly, the City
believes that the information =epresented by the enclosed examples is excepted from disclosure under
section 552.107(1).

Section 552.116 provid=s, in pertinent part:

(a) Arn wudit working paper of an audit of the state auditor or the anditor of a staie
agency, an 1»titution of higher education as defined by Section 61.003, Education Code, a
county, a municipality, or a joint board operating under Section 22.074, Transportation Code, is
excepted from the requirements of Section 552.021. If information in an audit working paper is
also maintained in another record, that other record is not excepted from the requirements of
Section 552.021 by this section.

{b) In this section:
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(1) "Audit" means an audit authorized or required by a statute of this state or the United
States, the charter or an ordinance of a municipality, an order of the commissioners conrt ofa
county, or a resolution or other action of a joint board described by Subsection (a) and

includes an investigation.

(2y  “Audit working paper” includes all information, documentary or vhurwise, prepared
or maintained in conducting an audit or preparing an audit report, inch.amng:

(A) intra-agency aad interagency communications; and
(B) drafts of the audit report or portions of those drafts.

The Charter of the City of Austin establishes the office of 6. City Auditor and contains the
following provisions in Article VIL

§ 17. CITY AUDITOR.

There shall be a city auditor who shall be appom‘:cd by the city council. The city auditor may
be removed only by a majority of the city covn-it. The auditor shall report to the city council
through an audit committee of the council. The audntor shall have such duties, responsibilities
and staff as determined by ordinance incluring the responsibility to conduct, or cause to be
conducted, financial, performance, investgutive, and other audits following government auditing
standards as promulgated by the Comypt.oller General of the United States. The city anditor shall
assist the city council in establiship wccountability and in improving city system and service
delivery.

The authority of the City Audito, to conduct audits and investigations is further provided for in
Chapter 2-3 of the Austin City - ue. Section 2-3-5 provides, in part:

(D) The cuv auditor may conduct a performance or financial-related audit,
investigaticn, and other audit work to determine if:

(1)  « curtent City function, program, service, or policy:
@) is authorized by the council or other legal authority; and
(b} is conducted to accomplish its intended objective;

(2) a function, program, service, or policy is effective in achieving its stated or intended
result or benefit, including the level of effectiveness;

(3)  an audited function, program, service, or policy effectively, economically, and
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efficiently acquires, protects, and uses its resources, including personnel, property, and space;

(4)  afunction, program, service, or policy complies with a mandate regarding efficiency,
economy, effectiveness, or expenditure of public funds adopted by council or other legal

authority;

(5)  management for a function, program, service, or policy has ador: 2w an administrative
and accounting control system to effectively, economically, and efficiently carry on the
function or program; and

(6)  afunction, program, service, or policy is providing finencial and performance reports
that accurately, fully, and fairly disclose all information r>«wired by law or other criteria
necessary to

(a) ascertain the nature and scope of the f wndon, program, service, or pf)ﬁéy; and
(b) establish a proper basis for evaliaiing the results of the function, program,

service, or policy.

The submitted information consists of a represent...dve sample of audit working papers created or
utilized by the City Auditor during its investiga wn of a member of the City’s Zero Waste Advisory
Commission. The City Auditor’s authority * conduct this investigation is found in the City's
Charter and Code provisions outlined asuve. Thus, the City believes that the information
represented by the enclosed records is cxcepted from disclosure under section 552,116 of the
Government Code, and it seeks to withhold the information under this exception,

If vou have any guestions concerring this matier, please feel free to contact me at 974-6463.

Sincerely,

& eatinsime,
g

()

Elaine Nicholson
Assistant City .* borney

aws/Enclosure

oo (without enclosures)
Ms. Darndela Ochoz Gouzalez
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2404 Forest Avenue
Austin, Texas 78704

Mg, Jennifer Thomas
P.O.Box 17126
Austin, Texas 78760



April 18, 2014

Investigation Highlights

Why We Did This
Investigation

In September 2013, our
office received information
alleging a conflict of interest
involving a Zero Waste
Advisory Commissioner. As
a result, we conducted an
fnvestigation as part of our
responsibility under the
Austin City Charter.

Distribution

Mayor and Council

City Manager

Assistant City Managers

Ethics Review Commission

City Clerk

Director, Austin Resource
Recovery

Director, Communications
and Public Information

To Report Possible Fraud, Waste, or
Abuse Visit Our Website at:

www.austintexas.gov/department/
integrity-lnvestigations

The purpose of this report is to inform you of the results of a recent investigation
conducted by the City Auditor’s Integrity Unit (CAIU) regarding alleged integrity
violations.

OBIECTIVE

The CAIU's objective was to determine If Daniela Ochoa G.raalez, Zero Waste
Advisory Commissloner, violated the City Code regarding conflict of interest.

BACKGROUND

The Zero Waste Advisory Commission’s (ZWAC, + rovides advice to City Council on
solid waste management policies and resou- 25. The ZWAC also reviews and analyzes
polices and resources that impact Austin Pasource Recovery and the City of Austin,
Texas Disposal Systems {TD5) is a vendrur tiat operates within the City of Austin as a
contractor for Austin Resource Recovary, providing solid waste and recycling services
to the City of Austin. TDS regularly b-thgs items of concern to ZWAC meetings.

FINDINGS

.

The evidence gathered through our Investigation substantiated the allegation
that Ochoa Gonzaler viuiated the City’'s conflict of interest requirements.
Specifically, the CAIU determined that Ochoa Gonzalez contracted with TOS, through
her company SOLUSSU and did not disclose this relationship as required by City Code.
Ochoa Gonzalez ».bsequent participation in discussions and voting related to TDS
agenda item= »n February 13, 2013 and August 14, 2013 constituted conflict of
interest violations as defined in the City Code. Ochoa Gonzalez's participation in
discussiors related to a TDS agenda item during the April 10, 2013 ZWAC meeting also
constituced a conflict of Interest.

Ochioa Gonzalez's actions appear to constitute violations of:
e City Code § 2-7-63 Prohibition on Conflict of Interest
o Clty Code § 2-7-64 Disclosure of Conflict of Interest

Attachment 1 contains a more detailed summary of our findings on the conflict of
interest violation.

We appreciate the cooperation and assistance we received from the Office of the City
Clerk and Austin Resource Recovery staff during this investigation.

f Y .
| entadnn
S

/;’i Al
{ Kenneth J. Mory, City Auditor




CAIU INVESTIGATION REPORT:
Report on Allegations Involving a Zero Waste Advisory Commissioner

The purpose of this report is to inform you of the results of a recent investigation condugte«uti by the
City Auditor’s Integrity Unit (CAJU) regarding a conflict of interest violation by a Commissioner on
the Zero Waste Advisory Commission (ZWAC).

In September 2013, the CAIU received an allegation of a conflict of interest. Specifically, the
informant stated that ZWAC Commissioner Daniela Ochoa Gonzel=z was employed by Texas
Disposal Systems (TDS), which she had not reported as a conflict ¢! interest, and that she was still
serving as a member of the ZWAC. The informant added that n:+ny items brought to the ZWAC
involve TDS. Upon receiving this information, the CAIU initiatea an investigation designed to gather
evidence to determine the veracity of these allegations.

The CAIU determined that Ochoa Gonzalez’s contract witt, TDS, through her company SOLURSO,
and her subsequent participation in discussions and vofi:g related to TDS agenda items on February
13, 2013 and August 14, 2013 constituted conflict of interest violations as defined in the City Code.
Ochoa Gonzalez's participation in discussions relatcn (o a TDS agenda item during the April 10, 2013
ZWAC meeting also constituted a conflict of intr. ost.

BACKGRCJND INFORMATION

City Code §2-7-63 Prohibition on Cexiiict of Interest, restricts a city official from participating in a
vote or decision “on a matter afferii,g a natural person, entity, property in which the official...has a
substantial interest.”

City Code §2-7-64 Disclosur: »f Conflict of Interest, stipulates that a “City official shall disclose the
existence of any substantis! iiterest he may have in a natoral person, entity or property which would
be affected by a vote or decision of the body of which the City official is a member...” To comply
with this requirement . “unsalaried City Official, prior to the vote or decision, either shall file an
affidavit as required oy Chapter 171...0f the Local Government Code or, if not so required, shall
publicly disclose ir. fue official records of the body the nature and extent of such interest.”

City Code §2 7-72 Substantial Interest, means an interest in another person or an entity if: the interest is
ownership of five percent or more of the voting stock, shares or equity of the entity or ownership of
$5,000 or more of the equity or market value of the entity; or funds received by the person from the
other person or entity either during the previous 12 months or the previous calendar year equaled or
exceeded $5,000 in salary, bonuses, commissions or professional fees or $20,000 in payment for
goods, products or nonprofessional services, or 10 percent of the person’s gross income during that
period, whichever is less; the person serves as a corporate officer or member of the board of directors
or other governing board of the for-profit entity other than a corporate entity owned or created by the
city council; or the person is a creditor, debtor, or guarantor of the other person or entity in an amount



of $5,000 or more except that a home mortgage loan for the person’s homestead or a loan or lease of a
personal automobile shall not be deemed a substantial interest in the creditor or guarantor if entered
into at a market rate with a commercial lending institution before the previous 12 months.

INVESTIGATIVE FINDINGS

Daniela Ochoa Gonzalez contracted with Texas Disposal Systems after being appointed to the
Zero Waste Advisory Commission. Ochoa Gonzalez was appointed as a crinmissioner December 6,
2012 and attended her first ZWAC meeting January 9, 2013. Ochoa Gunzalez completed ethics
training on conflict of interest requirements on January 5, 2013, The con:=p's of the training stated that
board members and commissioners were not allowed to vote or dirwuss any item related to their
conflict of interest.

In an interview with the CAIU, Ochoa Gonzalez admitted to being a contractor with TDS. The CAIU
corroborated this testimony from documentary evidence obtaired from TDS. Ochoa Gonzalez signed a
consulting agreement with TDS on December 15, 2012 unler SOLURSO, which she stated in an
interview that she owned 100% of, and which the CAIU y2und that Ochoa Gonzalez filed a DBA for
(Doing Business As). Ochoa Gonzalez stated during ~p interview with CAIU that TDS is her only
source of income, which meets the definition of “subs:antial interest” as stated in §2-7-2, subsection
10 of the City Code.

Daniela Ochoa Gonzalez did not disclose her relationship with TDS. Ochoa Gonzalez did not
submit an affidavit to the City Clerk to disciosz her relationship with TDS once it arose as required by
City Code §2-7-64. In an interview with the CAIU, Ochoa Gonzalez stated that she met with Austin
Resource Recovery (ARR) managemenr cgarding the function of her business and received assurance
that as long as she did not vote on iteins related to her private business, she would not be in violation
of conflict of interest laws. Howrver, ARR Management was unaware Ochoa Gonzalez was a TDS
contractor.

The CAIU interviewed ARR .~anagement who stated that they met with Ochoa Gonzalez on February
3, 2013 to discuss a potentwd conflict of interest regarding proposed training work for the City of
Austin. According to ARR management, Ochoa Gonzalez was initially going to contract with the City
as a composting instructor but did not sign the City contract. During their meeting, ARR management
and Ochoa Gonzalrz unly discussed the focus (or function) of her business with the City and Ochoa
Gonzalez did not Jisclose that she had contracted with TDS. ARR management stated that they
provided advice 9 Ochoa Gonzalez based on the information she provided and impressed on her the
importance os vt discussing or voting on any items relating to the function of her business.

Daniela Ochoa Gonzalez participated (discussed and voted) on commission items involving TDS.
The CAIU reviewed ZWAC meeting minutes and video recordings and determined that Ochoa
Gonzalez participated in the following items of interest to TDS:
o April 10, 2013 (discussed; did not vote)
TDS requested their contract with the City to be extended before the rebid process.
e February 13, 2013 (discussed and voted)



Discussion of definition of “composting facility;” TDS representative in attendance
advocated for a particular definition.
s August 14, 2013 (discussed and voted)
TDS expressed concerns about stakeholders not having input in ordinance development.

Daniela Ochoa Gonzalez’s actions constitute a violation of City Code.

The evidence gathered through our investigation substantiated the allegation that Ochoa Gonzalez
violated the conflict of interest requirements stipulated by the City of Austin. Specifically, the CATU
determined that Ochoa Gonzalez’s involvement with TDS and her subsequert narticipation in discussions
of agenda items of interest to TDS on April 10, 2013 coostitutes a con.lict of interest. CAIU also
determined that her participation in discussions and voting in February 17, 2013 and August, 14, 2013
may have constituted a conflict of interest. The CAIU believes Ochoa Gonzalez’s actions appear to
constitute a violation of City Code §2-7-63 and §2-7-64 of the City ¢,
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ARTICLE 2, ETHICS REVIEW COMMISSION.

§ 2-7-26 FUNCTIONS,
2-7-27 (RESERVED)
§ 2-7-28 (RESERVED)
§ 2.7-29 REPORTS QPINIONS.
§ 2-7-30 DUTIES.
§2:7-31 STAFFING.
§2:7-32 RULES,

§ 2-7-26 FUNCTIONS.

The Ethics Review Commission has jurisdicti~n over this chapter, Section 2-1-24
(Conflict of Interest and Recusal), Chapter 2-2 (Cowipaign Finance), Chapter 4-8
(Regulation of Lobbyists), and Article lll, Secticn 3, of the City Charter (Limits on Campaign
Contributions and Expenditures). The comriscion shall hear and rule on sworn complainis
alleging violations of the provisions within the commission's jurisdiction. The city manager
shall provide funding for all necessary =ar.¢ reasonable functions of the commission in
fulfilling its duties.

Sourpe: 1992 Code Section 2-3-26; Ord. 931204-9; Ord, 031211-11; Ord. 20080214012, Ord. 20120426~
084

§ 2-7-27 (RESERVED)
§ 2-7-28 (RESERVED)

§ 2-7-29 REPOR™S; OPINIONS.

The ¢ »mmission shall receive reports of briefings regarding this chapter of newly
appointed wnd employed board and commission members and employees and copies of
public oprsons related to this chapter that have been issued by the city attorney since the
last meeting.

Sowes: 1892 Code Section 2-3-29; Ord. 031204-9; Ord. 031214-11; Ord. 20080214-012.

§ 2-7-30 DUTIES.

(A} The Ethics Review Commission shall, in addition to its other duties:
(1




3

.
I
s

(5)

(6

P
[8s]
o

(©)

prescribe forms for reports, stalements, notices, and other documents
required by the provisions within the commission's jurisdiction;

nrepare and publish materials explaining the duties of individuals subject to
the provisions within the commission's jurisdiction;

review all statements and reports filed with the commission in order to obtain
compliance with the provisions within the commission's jurisdiction;

accept and file any information voluntarily supplied that exceeds the
requirements of the provisions within the commission’s jurisdiction,

preserve statements and reports filed with the commission for = period of five
years from the date of receipt;

review the provisions within the commission’s jurisdiction and make
appropriate recommendations to the city council concerring the provisions
within the commission's jurisdiction, and perform apr ¢inual review and
evaluation of the dollar limits established in Chapwor 2-2 (Campaign Finance)
and make recommendations to the city council os 10 those limits;

review all public opinions related to the provi<inps within the commission's
jurisdiction that are issued by the city altorrzy,

conduct hearings in accordance with the brovisions of this chapter and the
comimission's rules on sworn complai.:ts alleging violations of the provisions
within the commission’s jurisdiction;

schedule and oversee the forums =mong candidates in City elections provided

The commission may:

i
(2)

3

prepare reporis and stucien to advance the purposes of the provisions within
the commission's juriscintion;

request the city cound i and city manager to provide such assistance as it may
reqguire in the discharge of its duties; and

make recommenaations to the city manager concerning the role of the
ombudsman concerning this chapter,

Sowrce: 1992 Code Section #-3-J0; O, 031204-8; Ord. 0212171-11; Ord. 20120426-084,

§ 2-7-31 STAFFING,

(A)

B)

The Ethin: Review Commission shall be assigned staff by the city attorney 1o assist
in its duties,

Whe.. complaints are filed related to the mayor, city councilmembers, city manager,
civ attorney, department heads and deputies, independent legal counse! shall be
utilized 1o advise the commission and pariicipate in hearings.

(C)

(1 Any City official, employee or candidate for City elective office may

request, and the city attorney shall thereupon promptly issue, a written
opinion concerning the meaning or effect of any section, word, or
requirement of this chapter as it affects such official, employee or
candidate. Af the request of such official, employee or candidate the
city attorney shall render a confidential opinion, not subject to public
disclosure.



(2) If a complaint is subsequently filed with the commission about any specific
action, omission, or alleged conflict of interest which has been the subject,
whole or in part, of a city attorney's opinion, the independent legal counsel
shall act as commission attorney on said complaints.

(D} The city clerk shall make the reporting and complaint forms and information
developed by the Commission available to the public and shall assist citizens in
complying with filing procedures.

Source: 1992 Code Section 2-3-31; Ord. 031204-9; Ord. 031211-11; QOrd. 20060209-003.
§ 2-7-32 RULES.

The Ethics Review Commission may adopt, amend, and rescind rules of procedure
to carry out the provisions of this chapter. Such rules shall be consisiunt with this chapter
and other applicable law.

Source: 1992 Cede Section 2-3-32; Ord. 031204-9: Ord, 031271411
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ARTICLE 4. CODE OF ETHICS.

&£ 2.7-81 CONDUCTING BUSINESS THROUGH PARTNERSHIPS, PROFESSIONAL CORYDRATIONS, AND

OTHER ENTITIES,

§2-7-62 STANDARDS OF CONDUCT.

§ 2-7-63 PROMIBITION ON CONFLICT OF INTEREST.

§ 2-7-04 DISCLOSURE OF CONFLICT OF INTEREST.

§ 2-7-65 SUBSTANTIAL INTEREST OF RELATIVE,

§ 2-7-66 MISUSE OF OFFICIAL INFORMATION,

5 2.7-67 RESTRICTIONS ON PROVIDING REPRESENTATION OF OTnc RS,

§ 2-7-61 CONDUCTING BUSINESS THROUGH FARTNERSHIPS,
PROFESSIONAL CORPORATIONS, AND OTHER ENTITIES.

If a City official or employee is a member of & parinership or professional corporation,

or conducts business through another entity, & substantial interest of the partnership,
nrofessional corporation, or entity shall be deemed to be a substantial interest of the City
official or employee if:

(A)

&

(8)

()

the partnership or professior=! corporation has fewer than 20 partners or
shareholders;

regardiess of the numbey of partners or shareholders, the official or employee has an
equity interest, share, or draw equal to or greater than five percent of the capital or
revenues of the pannership, professional corporation, or other entity; or

with regard to the partnership, professional corporation, or other entity's substantial
interest in a cli=, the official has personally acted within the preceding 24 months in
a profession ™ or fiduciary capacity for that client.

Sovrce: 1882 Cod+ section 2-3-61; Ord, 031204-9; Ord. 03727111,

§ 2-7-62 STALDARDS OF CONDUCT.

(A)

(B)

(D)

Mo City official or employee shall transact any business in his official capacity with
any entity in which he has a substantial interest.

No City official or employee shall formally appear before the body of which the official
or employee is a member while acting as an advocate for himself or any other
person, group, or entity.

No salaried City official or employee shall represent, for compensation, any other
person, group or entity before any department, commission, board or committee of
the City.



E)

(F)

(G)

(H)

(K)

L

No salaried City official or employee shall represent, directly or indirectly, any other
person, group or entity in any action or proceeding against the interests of the City,
or in any litigation in which the City or any department, commission, or board or
committee thereof is a party; provided, however, that nothing herein shall limit the
authority of the city attorney and his staff to represent the City, its boards,
commissions, committees and officers and particularly the Human Rights
Commission in the discharge of their duties, including equal employment opportunity
cases.

No salaried City official or employee shall represent, directly or indire 'y, any person,

group or entity in any action or proceeding in the municipal courts ovine City which

was instituted by a City official or employee in the course of offi 1l duties.

No City official shall represent any person, group or entity in any action or proceeding

in the municipal courts of the City which was instituted by or anising from a decision

of a board, commission, committee, task force or other he'y on which the official

Serves.,

No City official or employee shall accept or solicit any gift or favor, that might

reasonably tend to influence that individual in the cischarge of official duties or that

the official or employee knows or should know .5 been offered with the intent to
influence or reward official conduct

(1) No City official or employee shall solici- or accept other employment to be

performed or compensation to be receivad while still a City official or employes, if the

employment or compensation could res<onably be expected to impair independence
in judgment or performance of City J'ries.

{(2)  If a City official or employe = uccepts or is soliciting a promise of future
employment from any person or entity who has a substantial interestin a
person, entity or propery which would be affected by any decision upon which
the official or employ« e might reasonably be expected io act, investigate,
advise, or make 2 rccommendation, the official or employee shall disclose that
fact to the board ur commission on which he serves or to his supervisor and
shall take no further action on matters regarding the potential future employer.

No salaried City ¢ cial or employee shall use his official position to secure a special

privilege or exenption for himself or others, or to secure confidential information for

any purpose ~ther than official responsibilities.

No City official or employee shall use City facilities, personnel, equipment or supplies

for privcte purposes, except 1o the extent such are lawfully available to the public.

No C'n official or employee shall accept remuneration, directly or indirectly, for

campaign work relating to an item placed on the ballot if that individual served on the

bouy which exercised discretionary authority in the development of the ballot item
and participated in the discussion or voted on the item.

No salaried City official and certain City employees {o include the mayor,

councilmembers, the city manager, assistant city managers, the city clerk, deputy city

clerks, council aides, municipal court clerk, deputy municipal court clerks, municipal
judges (including substitute judges), the city auditor, assistants to the city auditor, the
city atiorney, depuly city attorneys, assistant city attorneys, purchasing agents and
those employees with the authority to purchase or contract for the City, all
department heads, depuly department heads, and the spouse of each of the above,



(M)

(N)

shall solicit nor propose on a contract, enter into a contract or receive any pecuniary
benefit from any contract with the City. This prohibition does not include any
employment contract which may be authorized for the official, a contract of sale for
real property or a contract for services which are available to all citizens.

For a period of two years after leaving office, a former mayor or councilmember may
not solicit or propose on a contract with the City or enter into a contract with the City
for the sale to the City of any goods or services other than real estate. This
subsection does not apply to a former mayor or councilmember who had a business
relationship with the City in the six months immediately preceding tak' g the office of
mayor or councilmember if the solicitation or proposal is on behalf o the same
business.

For a period of two years after leaving office, a former mayor or councilmember,
members of their family, or anyone acting on their behalf, may not sell or lease any
real estate to the City unless the city council has designat~a the property for
acquisition and would otherwise have to acquire the prowerty through its power of
eminent domain.

Sourcs: 19602 Code Section 2-3-82; Curd, 031204-9; Ol 031211-11, Ord. 20110428-047.

§ 2-7-63 PROHIBITION ON CONFLICT OF INTENREST.

(A)

(8)

A City official or employee may not partici»2we in a vote or decision on a matter

affecting a natural person, entity, or propety in which the official or employee has a

substantial interest; provided, however, that this provision shall not prohibit any

member of the city council from participating in a discussion relating o a petition

ceriified to the city council by the oy clerk which petition seeks the recall of said

member of the city council.

A City official or employee v+10 serves as a corporate officer or member of the board

of directors of a nonprofit - ity may not participate in a vote or decision regarding

funding by or through ‘e City for the entity. This subsection does not apply to a City

official or employee who!

(1) serves as 2 «..rporate officer or member of the board of directors of a nonprofit
entity tha* s owned by the Cily or created by the city council; or

(2} as a duty of office or as a job assignment, serves as a corporate officer or
memcair of the board of directors of a nonprofit entity as a representative of
the City.

Where [he interest of a City official or employee in the subject matter of a vote or

deciziun is remote or incidental, the City official or employee may participate in the

vote or decision and need not disclose the interest.

Nothing in this chapter shall prohibit the city council from participating in a vote or

decision relating to salaries, terms of office or trave! budgets of city counciimembers.

If a member of the city council participates in a vote or decision on a contract for the

purchase by the City of any goods or services from a person or entity in which the

member has a substantial interest, the contract is voidable by the City.

A document prepared by the City that solicits bids or proposals from vendors, service

providers, or other persons shall provide notice of the provisions of this section.

Source: 1892 Code Section 2-3-63; Ord. 031204-9; Ord. 037211-11; Orcl. 207110428047



§ 2-7-64 DISCLOSURE OF CONFLICT OF INTEREST.

(A)

B)

A City official shall disclose the existence of any substantial interest he may haveina
natural person, entity or property which would be affected by a vote or decision of the
body of which the City official is a member or that he serves as a corporate officer or
member of the board of directors of a nonprofit entity for which a vote or decision
regarding funding by or through the City is being considered.

To comply with this section, a councilmember or unsalaried City official, prior to the
vote or decision, either shall file an affidavit as required by Chapter 171 (Regulation
of Conflicts of Interest of Officers of Municipalities, Counties, and Cerain Other Local
Governments) of the Local Government Code or, if not so requircu, shall publicly
disclose in the official records of the body the nature and extent of such interest.

To comply with this section, a City employee shall notify in writing his supervisor of
any substantial interest he may have in a natural person, erlity or property which
would be affected by an exercise of discretionary author'ty by the City employee and
a supervisor shall reassign the matter.

Sowrce: 1992 Code Sectfion 2-3-64; Ord. D31204-9; Ord. 031277~ Dl 20110428-047,

§ 2-7-65 SUBSTANTIAL INTEREST OF RELATIVE.

(A)

=)

(D)

A substantial interest of a spouse of a City cticial or employee shall be deemed to
apply to that official or employee for the purposes of Sections 2-7-83 (Prohibition on
Conflict of Interest) and 2-7-64 (Discincure of Conflict of Interest) concerning
disclosure and recusal or reassignmeit.

if the spouse of a City official or employee does business through a partnership or
other entity, the substantial inteicsts of that partnership or entity shall not be deemed

Corporations, and Other Evuties) to apply o the Cily official or employee.

A City official or a City *n.ployee may not participate in a vote or decision affecting a
substantial interest of 3 person to whom the official or employee is related in the first
or second degree ¢t ~onsanguinily or affinity. This subsection does not apply to a
substantial intere«! of a relative based on the relative's employment by a
governmental hody.

For the purp.owes of Subsection (C): A relative other than a spouse has a substantial
interast it

(1) 2 person owns 10 percent or more of the voting stock or shares of the entity
ur owns either 10 percent or more or $15,000 or more of the fair market value
of the entity; or

(2)  funds received by the person from the entity exceed 10 percent of the
person's gross income for the previous year; or

(3} the person has a substantial interest in real property if the interest is an
equitable or legal ownership in real property with a falr market value of $2,500
or more.

Source: 1882 Code Section 2-3-68, Crd, 031204-9; Ord. 0312171-11; Ord. 20110428047

§ 2-7-6

6 MISUSE OF OFFICIAL INFORMATION.



No former City official or former employee shall use any confidential information to

which he had access by virtue of his official capacity and which has not been made public
concerning the property, operations, policies, or affairs of the City, to advance any personal

financial interest.

Source: 1892 Codo Sechion 2-3-66; Ord. 031204-9; Grd. 03121111

§ 2-7-67 RESTRICTIONS ON PROVIDING REPRESENTATION OF OTHERS.

(A)

(B)

(C)

For the purpose of this section, the following definitions shall apply vtluss the context

clearly indicates or requires a different meaning.

(1) BEFORE THE CITY means before the city council, a boa, or commission, or
a City official or employee.

(2)  CASE, PROJECT OR MATTER means to refer to sp. cific cases, projects or
regulatory matters, rather than generic policies, prncedures or legislation of
general application. For instance, the zoning provess or site plan review
process is not a "case, project or matter" wittin the meaning of this section;
however, a specific zoning case or site plan would constitute a "case, project
or matter" subject to the restrictions imrox2d in this section. It is not the intent
of this chapter, and this chapter shall not be construed, to proscribe the
practice of any profession or occupa‘ion by former City officials and
employees.

(3)  REPRESENT means all commurycations with and appearances before the
City in which the City is askea ‘o make a decision, as that term is defined in
this chapter. The term renra.ent does not include communications and
appearances involving o~ly ministerial action on the part of the City.

A City employee in a positior which involves significant decision-making, advisory, or

supervisory responsibility ~ a City official who leaves the service or employment of

the City shall not, withi+ 12 months after leaving that employment or service,
represent any other person or entity in any formal or informal appearance, if the City
official or employee has received or shall receive remuneration from the person,
entity or members of the entity being represented:

(1) pefore tn City concerning a case, project or matter over which the person
exerriszd discretionary authority as a City employee or official; or

(2} be’cre any other agency on a case, project or matter over which the person
., wreised discretionary authority as a City employee or official.

A forrner City employee or official who is subject to the requirements of Subsection

(R, snall, during the 24 months after leaving the service or employment of the City,

disclose his previous position and responsibilities with the City and the work per-

formed, if any, as a City employee or official regarding the matter for which he is
appearing before the City whenever he represents any other person or entity in any
formal or informal appearance before the City.

in any formal or informal appearance before the Cily, a person representing a person

or entity which employs a former City official or employee who had discretionary

authority over the project or matter for which the person or entity is appearing before
the City shall disclose any former involvement of such former City official or



employee in the project or matter. This disclosure requirement shall be in effect for
24 maonths after the former City official or City employee leaves City service or
employment.

(B} This section shall become effective from and after February 1, 1987. This section
shall not apply to persons who left the service or employment of the City prior to
February 1, 1887,

Section 2-3-67; Ord. 031204-9; Ord, 0312711-11.

Sowrce: 1882 Code Se




GREG ABBOTT

July 22,2014

Ms. Elaine Nicholson~"
Assistant City ém:o’i:my
City of Austir”

P.O. Box1088

Auﬁ/si?iﬁ; Texas 78767

OR2014-12644

Dear Ms. Nicholson:

You ask whether certain information 1s subject to required public disclosure under the
Public Information Act (the “Act”), charaer 352 of the Government Code. Yourrequest was
assigned ID# 530718.

The City of Austin (the “city™) .ceived three requests from different requestors for
information pertaining to a named individual, including the City Auditors Investigative Unit
report and all documents, notes, and communications relating to the investigation of the
named individual for alles?u conflict of interest. You claim portions of the submitted
information are excepte 1 rvom disclosure under sections 552.107 and 552.116 of the
Government Code. W have considered the exceptions you claim and reviewed the
submitted representac ve sample of information.! We have also received and considered
comments from o ~upresentative of one of the requestors. See Gov't Code § 552.304
(permitting inte.>sted third party to submit to attorney general reasons why requested
information should or should not be released).

Section 552.116 of the Government Code provides:

'We assume the “representative sample™ of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos, 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.

Post Orrice Box 12548, AusTiN, TExas 78711-2548  TeL: (512) 463-2100 WAL TEXASATTORNEYGENERAL. GOV
Ar Egucl Employment Oppustunity Employer + Printed on Recyeied Paper
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(a) An audit, working paper of an audit of the state auditor or the auditor
of a state agency, an institution of higher education as defined by
Section 61.003, Education Code, a county, a municipality, a school district,
a hospital district, or a joint board operating under Section 22.074,
Transportation Code, including any audit relating to the criminal history
background check of a public school employee, is excepted from [required
public disclosure]. If information in an audit working paper is also
maintained in another record, that other record is not excepted from | zublic
disclosure] by this section.

(b) In this section:

(1) *“Audit” means an audit authorized or requirec v’ a statute of this
state or the United States, the charter or «n ordinance of a
municipality, an order of the commissioners court of a county, the
bylaws adopted by or other action of the govorning board of ahospital
district, a resolution or other action of a hourd of trustees of a school
district, including an audit by the distict relating to the criminal
history background check of'a public tchool employee, or aresolution
or other action of a joint board uescribed by Subsection (a) and
includes an investigation.

(2) “Audit working paper” *i.cludes all information, documentary or
otherwise, prepared or main ained in conducting an audit or preparing
an audit report, includi.:

(A) intra-agecy and interagency communications; and
(B) drafts of the audit report or portions of those drafts.

Gov’t Code § 552.116. Vou assert the information you marked consists of “audit working
papers created or utilized by the City Auditor during its investigation of a member of
the City’s Zero Wast= Advisory Commission.” You also state the audit was conducted
under the author’s,” granted by section 2-3-5 of the Austin City Code. Based on your
representations =nd our review, we agree the information you marked constitutes audit
working papers under section 552.116. Thus, the city may withhold the information you
marked under section 552.116 of the Government Code.

Section 552.107(1) of the Government Code protects information that comes within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the
privilege in order to withhold the information at issue. See Open Records Decision No. 676
at 6-7 (2002). First, a governmental body must demonstrate the information constitutes or
documents a communication. [d at 7. Second, the communication must have been made
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“for the purpose of facilitating the rendition of professional legal services” to the client
governmental body. See TEX. R. EVID. 503(b)(1). The privilege does not apply when an
attorney or representative is involved in some capacity other than that of providing or
facilitating professional legal services to the client governmental body. See fn re Tex.
Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. App.—Texarkana 1999, orig. proceeding)
(attorney-client privilege does not apply if attorney acting in capacity other than that of
attorney). Governmental attorneys often act in capacities other than that of professional legal
counsel, such as administrators, investigators, or managers. Thus, the muce fact that a
communication involves an attorney for the government does not demone 1ate this element.
Third, the privilege applies only to communications between or an.ong clients, client
representatives, lawyers, lawyer representatives, and a lawyer reprecerting another party in
a pending action and concerning a matter of common interes’ *herein. See TEX. R.
EviD. 503(b)(1). Thus, a governmental body must inform this iice of the identities and
capacities of the individuals to whom each communication at s;ue has been made. Lastly,
the attorney-client privilege applies only to a confidential communication, meaning it was
“not intended to be disclosed to third persons other than ti.ose to whom disclosure is made
in furtherance of the rendition of professional legal serices to the client or those reasonably
necessary for the transmission of the communicauon.” Jd 3503(a)(5). Whether a
communication meets this definition depends on the 11tent of the parties involved at the time
the information was communicated. See Osbor e v. Johnson, 954 S'W.2d 180, 184 (Tex.
App—Waco 1997, orig. proceeding). Moreover, because the client may elect to waive
the privilege at any time, a governmental Fody must explain the confidentiality of a
communication has been maintained. Soction 552.107(1) generally excepts an entire
communication that is demonstrated to “e protected by the attorney-client privilege unless
otherwise waived by the governmente: body. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to ent:re communication, including facts contained therein),

Youclaim the information you marked is protected by section 552.107(1) of the Government
Code. You state the informotion you marked consists of communications “between and
amongst the City Attorney, »Jeputy City Attorney, several assistant city attorneys and law
department staff, and stzi¥ in the City Council Office, Office of the City Auditor, Public
Information Office, Citv Clerk’s Office, Department of Transportation, and all members of
the City’s Ethics Reicw Commission.” You state the communications were made for the
purpose of facili*abug the rendition of professional legal services to the city. You further
state these comrzunications were intended to be confidential and have remained confidential.
Based on you representations and our review, we find you have demonstrated the
applicability of the attorney-client privilege to the information vou marked. Thus, the city
may withhold the information you marked under section 552.107(1) of the Government
Code. ‘

In summary, the city may withhold the information you marked under section 552.116 of the
Government Code and section 552.107(1) of the Government Code. The remaining
information must be released.
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This letter ruling 1s limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Oper. Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allovabdle charges for
providing public information under the Act may be directed to the Ofii~e of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

P (I

1~ J

Kenny Moreland

Assistant Attorney General
Open Records Division
KIM/tch

Ref: I1D# 530718

Enc. Submitted documents

Three Requestors
{(w/o enclosures)

o

Mr. James A. Hemprils

Counsel for a Reguestor

Graves, Doughorty, Hearon & Moody, P.C.
401 Congrest Avenue, Suite 2200

Austin, Towns 78701-3790

{w/o enrinzures)



CAUSE NUMBER (FOR CLERK USE ONLY):

CTvIL CASE INFORMATION SHEET

COURT (FOR CLERK USE ONLY):

STvLED TEXAS DISPOSAL SYSTEMS, INC. AND JENNIFER THOMAS V. CITY OF AUSTIN, TEXAS

te.g., John Smith v, Al American Insurance Co; Inre Mary Ann Jones; In the Matter of the Estate of George Jackson)

A civil case information sheet must be completed and submitted when
case or when a post-judgment petition for modification or mation for enforeement is

health
the time of Ailing.

i

an original petition or application is filed tw initiate a new civil, family law, probate, or mental

filed in a family law case. The information should be the best availeble at

1. Contact information for person completing case information sheet:

Names of parties in case:

Person or entity completing sheet is:

Name:
James A, Hemphill

Adddress:

401 Congress Ave., Ste, 2200

Hemphill

Email:

State Bar Mo:
00787674

Plaintiff{s)y/Petitioner(s).

Texas Disposal Systems. Ing.

[Attach additional page as ne

mlxnomey for Plaintiff/Petitioner
EPro Se Phintf/Petitioner

A Title TV-D Agency

mOlhf:r: —

Additi~nal Parties in Child Support Case:

Cumadial Parent:

Presumed Father

essaty to lizt all oa tes)

2. Indicnte ease tyne, or identify the most linportant issue in the case (select only 11

Civil

Family Law

Canfraet

Injury or Damage

Real Property

Aarriage Relationship

Post-judgment Actions
{non-Title IV-D)

Deby/Contract
[TConsumer/DTPA
nebt/Contract
[Tl Frand/Misrepresentation
EdOther Debt/Contract:

Foreclosurs
{FlHome Bquity—Expedited
iOther Foreclosure

Fodtranchise

ﬁ%ngummu

{:5’ andlord/Tenany

{TINon-Competition

[ lrartnesship

{“Other Contract:

{:] Assault/Dattery
E:f(i‘onf;trucﬁun
[iDetamation
Mualpractice
[ JAccounting
Fltegal
Finvedical
Flother Professional
Labtlity:
Finotor Vehicle Accident
[premises
Product Liability
[“1Asbestos/Silica
f:]&ﬁ‘)the.r Product Liability
List Product:

mOiggEury or Damage:

E:himmem Diomain/

L ”L;]Annulmt:nt

Condemnation + FDeclare Marriage Void
[ Ipartition Divoree
[HQuiet Title [ with Children
mTrespass to Try Thue {7 IMo Children

[ dOther Property”

EleEnforcement
EhModification—( ustody
[ IModification—Other

Title IV-D

[ ABnforcement/Modification
B‘Patcmity

[ IReciprocals (UTFSA)
CIsupport Order

Relutew “s Criminal
o Matters

Other Fanily Law

Parent-Child Relatiouship

CIr.pusction

he dsment Nist

{:j Jon-Disclosure

. tSeizure/Forfeiture

¢ Writ of Habeas Corpug-—-
Pre-indictment

m()thcrt

ClEnforee Foreign
Judgment

[7]Hnbeas Corpus

TiName Change

Cj,Prc)tcctivc Order

TlRemoval of Disabilities
of Minority

Comer

Emplovinent

Qther Civil

mﬁi)ixcréminmjnu
CoiRetaliation

Dy B s 3

L {Termination
ElWorkers® Compensation
[ JOther Fmployment:

TiAadministrative 2 o el

{Antitrast/Unfe o
Competitior

[code Vieintions

[ voreign Jodgment

[ lintel’ sctual Property

[TJtawyer Discipline
ml’crpcmatc Testimony
[Ascourities/Stock
ﬁ’i”{)ﬁiom Interference

Act

[3Adopiionﬂ\doptiﬂn with
Termination

{Z1Child Protestion

TICnild Support

E}Custod}’ or Visitation

L) Gestational Parenting

[ IGrandparent Access

[ Iraternity/Parentage

A Termination of Parental
Rights

{:}()thef Parent-Child:

Tax - Probate & Mental Health
o Py or aredWills/Intestare Administration [ IGuardianship—Adult

1

Tax Appraisal
L T Delinguency
[Jother Tax

ClDependent Administeation
[ Hndependent Administration
Ej}@ther Hstate Procesdings

g;.
ﬁ

o

Guardianship—Minor

Mental Health

r

R

Other:

3. Indicate procedure or remedy, if applicable (may select more than 1)

UdAppeal from Municipal or Justice Court

{:] Arbitration-related
¥ N
Qr\lmunmcm
Bilt of Review

55 Action

2 Declaratory Judgment
Q»Gax‘nishmem
[Tlinterpleader
ElLiconse
PMiandamus

[ lPost-judgment

Clreceiver
[ ISequestration

E]"E THover

[ iprejudgment Remedy
[iProtective Order

ﬂ'l‘cmporary Restraining Order/Injunction

4. Indicate damages sought (do no selereif it is a family law case):

<1 ess than $100,000, including damages of any kind, penalties, costs, expenses, pre-judgment interest, and attomeys fees
S}L@sa than $100,000 and non-monetary retief
[Fover $100,000 but not more than $200,000

E30ver $200,000 but not more than $1,000,000

l0ver $1.060,000

Rev 2/13
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