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IN THE DISTRICT COURT

TRAVIS COUNTY

419TH JUDICIAL DISTRICT
________

PLAINTIFF’S ORIGINAL PETITION FOR MANDAMUS
AND DISCOVERY REQUESTS
TO THE HONORABLE JUDGE OF THIS COURT:
Plaintiff Lake Austin Collective, Inc. files this Original petition against Defendant City of
Austin (“City”) seeking to enforce the Texas Open Meetings Act and allege as follows:
NATURE OF THE CASE AND DISCOVERY CONTROL PLAN
1.

a.

Discovery will be conducted under TRCP 190.3, Level 2.

b.

Chalk this case up to the category, “Some People Just Never Learn.” The Austin

City Council has struggled for years to avoid compliance with the Texas Open Meetings Act.

1

The Council’s most recent tactic is approving land developments that adversely affect adjoining
neighbors, taxpayers generally, or environmental protection while using deceitfully incomplete
descriptions in Council meeting notices of the actions they are contemplating. Thankfully, the
Texas Open Meetings Act 2 (TOMA) requires fair notice to the public of the “subject” of Council’s
deliberation, a requirement the Council violated ...again... on November 10, 2016 when it approved
waivers of environmental laws and regulations with no mention of that in its meeting notice. The
actions concerned the so-called Champion Tract #3 on City Park Road.

1

For example, in October 2012, the entire City Council was placed on 2 years of deferred prosecution
by the Travis County Attorney for criminal violation of TOMA.
2
Tex. Gov’t Code ch. 551. References to sections of the Open Meetings Act refer to Chapter 551.
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c.

Ironically, and tellingly as to Council’s commitment to TOMA compliance, that

same day (November 10, 2016), the Council reconsidered its prior vote on the Pilot Knob
development that had been declared void—for violation of the TOMA notice requirement—from
a lawsuit brought by Austin resident Brian Rodgers. Rodgers v. City of Austin, CAUSE NO. D-1GN-16-000615, 345th Judicial District, Travis County Texas. Just a few weeks earlier, on October
14, 2016, District Judge Yelenosky informed the City by letter that he found the prior meeting
notice for Pilot Knob zoning violated TOMA because it failed to alert the public that Council was
also granting waivers and exemptions from non-zoning ordinances. Final Judgment against the
City in that case was signed on October 28, 2016.

Then, on November 10, 2016, Council re-

posted the Pilot Knob matter, and to comply with the Court’s judgment the City added the
following information that was not included in the original meeting notice:
....The ordinance may include exemption from or waiver of fees, alternative
funding methods, modifications of City regulations, and acquisition of
property.
Exhibit P-1 - Austin Council Agenda, Item 32, November 10, 2016.

d.

Instead of learning the lesson from the Pilot Knob TOMA violation and including

similar wording for the Champion agenda item on the same November 10th agenda, the Council
again failed to give adequate notice. Agenda Item 6 said:
6. Approve second and third reading of an ordinance amending Ordinance No.
960613-J and authorizing execution of the first amendment to a settlement
agreement relating to the development of property located at 6409 City Park Road
(Champion Tract). Related to Item #43.
Exhibit P-1 - Austin Council Agenda, Item 6, November 10, 2016.
There is not even a hint in that agenda wording that would alert the public about what action the
Council was contemplating. To determine whether a meeting notice meets TOMA requirements,
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the court compares the agenda wording with the action taken. This TOMA violation becomes
even more obvious by noting the additional wording that was included in caption of the Ordinance
20161110-006 that Council adopted under Agenda Item No. 6:
An Ordinance adopting and authorizing execution of the First Amendment to the
Compromise Settlement Agreement related to Cause No. 94-07160, Josie Ellen
Champion, et al. v. City of Austin in the 353rd Judicial District Court of Travis
County; amending Ordinance No. 960613-J; and waiving certain sections of City
Code Chapter 25-2 and Lake Austin Watershed Regulations from Ordinance
No. 840301-F.
Exhibit P-3, page 1 (attached): Ordinance No. 20161110-006, Caption, adopted
November 10, 2016, Agenda Item 6. (emphasis added)
If it was necessary and appropriate to mention the environmental waivers in the caption of the
Ordinance when it was adopted, why wasn’t that subject included in the meeting agenda notice?
CLAIM FOR RELIEF
2.

Plaintiff seeks monetary relief of $100,000 or less and nonmonetary mandamus and

injunctive relief. TRCP 47(c)(2).
PARTIES
3.

a.

Plaintiff Lake Austin Collective, Inc. is a nonprofit corporation whose purpose

includes, but is not limited to, promoting the public good for people who rely on Lake Austin for
potable water, encouraging comprehensive planning for sustainable growth, and promoting open
government and effective public oversight of governmental actions affecting the Lake Austin area.
Lake Austin Collective, Inc. is an interested person for purposes of TOMA plaintiff status. Lake
Austin Collective, Inc. can be served through its attorney-of-record in this case.
b.

Defendant City of Austin is a defendant pursuant to TOMA section 551.142 as the

governmental body who violated the meeting notice requirement of TOMA Section 551.041.
Pursuant to Tex. Civ. Prac. & Rem. Code section 17.024(b), the City can be served through its
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Mayor, The Honorable Steve Adler, at the Mayor’s office located at 301 W. 2nd Street, Austin,
Texas 78701.
JURISDICTION & VENUE
4.

The Court has jurisdiction over this case under TOMA section 551.142 which also makes

venue mandatory in this Court.
FACTS
CONCEALING WAIVERS OF ENVIRONMENTAL RULES IS NOT ADEQUATE
PUBLIC NOTICE UNDER TOMA
5.

a. The facts stated in Paragraph 1 above are incorporated herein.
b. The facts demonstrate that the TOMA notice of the “subject” of Austin Council agenda

item No. 6 (Ordinance No. 20161110-006), November 10, 2016 did not comply with TOMA
section 551.041. Plaintiff seeks to have the Council’s action on that agenda item declared void,
pursuant to TOMA section 551.141.
c. Despite giving only vague notice that Agenda Item No. 6 involved amending Ordinance
No. 960613-J and amending a settlement agreement, what the Council actually did—without
mention in the agenda item wording—was to amend Ordinance No. 840301-F granting a waiver
to the developer of provisions of the Lake Austin Watershed Regulations and amended City Code
Chapter 25-2, Subchapter C, Articles 9 and 11 (the Hill Country Roadway requirements).
Significantly, Ordinance No. 960613-J made no mention of the Hill Country Roadway
requirements, so even if someone reviewed that prior ordinance before the Council met, there was
no hint that waivers of the Hill Country Roadway requirements were at issue. The agenda—like
the Ordinance caption—should have provided that notice. The Council’s action was highly
significant because it endangers the Lake Austin water supply, increases traffic dangers, sets a
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precedent for granting waivers and variances that were never considered by the appropriate city
commissions.
d.

The City may claim in this lawsuit that including notice in its agenda items that

Council will consider waivers is too cumbersome. But in addition to the Pilot Knob item, at the
Council’s November 10, 2016 meeting, and since, Council has posted development project zoning
items on its regular meeting agenda where it did give public notice of its consideration of waivers.
1.

November 10, 2016, Item 50 (and December 15, 2016, Item 84):

50. C14-2016-0063.SH - Villas at Vinson Oak Rezone - District 3 - Conduct a
public hearing and approve an ordinance amending City Code Title 25 by rezoning
property locally known as 4507 and 4511 Vinson Drive (Williamson Creek
Watershed) from family residence-neighborhood plan (SF-3-NP) combining
district zoning to townhouse and condominium residence-neighborhood plan (SF6-NP) combining district zoning. Staff Recommendation: To grant townhouse and
condominium residence-neighborhood plan (SF-6-NP) combining district zoning.
Planning Commission Recommendation: To be reviewed December 13, 2016. The
ordinance may include waiver of fees. Owner/Applicant: Notigius LLC - Series
Vinson (Antonio Giustino). Agent: Perales Engineering, LLC (Jerry Perales, P.E.).
City Staff: Wendy Rhoades, 512-974-7719. A valid petition has been filed in
opposition to this rezoning request.
2.

November 10, 2016, Item 63 (and December 15, 2016, Item 75):

63. C814-2015-0074 – The Grove at Shoal Creek PUD – District 10 – Conduct a
public hearing and approve second reading of an ordinance amending City Code
Title 25 by rezoning property locally known as 4205 Bull Creek Road (Shoal Creek
Watershed) from unzoned (UNZ) district zoning to planned unit development
(PUD) district zoning. The ordinance may include exemption from or waiver of
fees, alternative funding methods, modifications of City regulations, and
acquisition of property. First Reading approved on October 20, 2016. Vote: 8-2,
Council Member Houston and Mayor Pro Tem Tovo voted nay; Council Member
Troxclair was off the dais. Owner/Applicant: ARG Bull Creek, Ltd. (Garrett
Martin). Agent: Thrower Design (A. Ron Thrower). City Staff: Sherri Sirwaitis,
512-974-3057.
3.

January 26, 2017, Item 72 (and February 2, 2017, Item 56):

72. C14-2016-0023.SH - Elysium Park - District 7 - Conduct a public hearing and
approve an ordinance amending City Code Title 25 by rezoning property locally
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known as 3300 Oak Creek Drive (Walnut Creek Watershed) from industrial parkconditional overlay (IP-CO) combining district zoning and rural residence (RR)
district zoning to multifamily residence-moderate-high density-conditional overlay
(MF-4-CO) combining district zoning. Staff Recommendation: To grant
multifamily residence-moderate-high density conditional overlay (MF-4-CO)
combining district zoning. Zoning and Platting Commission Recommendation: To
grant multifamily residence moderate-high density-conditional overlay (MF-4-CO)
combining district zoning. The ordinance may include waiver of fees.
Owner/Applicant: Two-Way Land, L.P. (John K. Condon). Agent: Waeltz & Prete,
Inc. (Antonio A. Prete). City Staff: Sherri Sirwaitis, 512-974-3057. A valid petition
has been filed on opposition to this rezoning request.
4.

Even after Plaintiff notified the City (letter to City Attorney dated April 3,

2017) that this lawsuit would be filed if the Council did not voluntarily repost and correct the
Champion Tract agenda posting, the Council agenda continued to give public notice of its
consideration of waivers on some agenda items. For example, on April 13, 2017, the Council
agenda had the following Item #36 (which also appeared on November 10, 2016, Item 62;
December 15, 2016, Item 89; February 2, 2017, Item 57; February 16, 2017, Item 63; March 2,
2017, Item 76; March 23, 2017, Item 83):
36. C814-2014-0120 – Austin Oaks PUD – District 10 – Conduct a public hearing
and approve 3rd reading of an ordinance amending City Code Title 25-2 by
rezoning property locally known as 3409, 3420, 3429, 3445, 3520, 3636, 3701,
3721, 3724, and 3737 Executive Center Drive and 7601, 7718 and 7719 Wood
Hollow Drive (Shoal Creek Watershed) from community commercial (GR) district
zoning, neighborhood commercial (LR) district zoning, limited office (LO) district
zoning and family residence (SF-3) district zoning to planned unit development
(PUD) district zoning. The ordinance may include waiver of fees, alternative
funding methods, modifications of City regulations, and acquisition of
property. Zoning and Platting Commission Recommendation: To approve PUD
zoning with conditions. City Council: Approved First reading PUD zoning with
conditions, December 15, 2016, vote 6-3 Council Members Casar, Gallo and
Zimmerman voting nay. Approved 2nd reading PUD zoning with conditions,
March 23, 2017 vote 7-4 Council Members Alter, Houston, Pool and Tovo against].
Applicant: Graves Dougherty Hearon & Moody (Michael Whellan). Owner:
Twelve Lakes LLC, Jon Ruff. City Staff: Andrew Moore, 512-974-7604. A valid
petition has been filed in opposition to this zoning case.
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THE CITY COUNCIL DECEIVED THE NEIGHBORHOODS AND GAMED THE
SYSTEM OF CITIZEN REVIEW OF SUCH DEVELOPMENTS
6.

a. When the Council approved Agenda Item No. 6 (Ordinance No. 20161110-006), it did

so in one motion that also approved a zoning change under Agenda Item No. 43 (Ordinance No.
20161110-043). Exhibit P-2 – Minutes of the Council Meeting, November 10, 2016. As explained
below, it is significant that the Council vote was a simple majority of 7-to-4, not a super-majority.
Council Members Gallo, Houston, Kitchen and Pool voted against the action, with Mayor Adler,
Mayor Pro Tem Tovo, and Council Members Casar, Garza, Renteria, Troxclair, and Zimmerman
voting in favor.
b. When there is a valid petition by property owners within 200 feet opposing development
approval such as the Champion item, both state law (Tex. Loc. Gov’t Code § 211.006(d)) and
Austin Code (§ 25-2-284(A) require a vote of 3/4th of the Council (9 out of 11). Throughout the
entire process—from staff review, to the Zoning & Planning Commission, to Council
consideration—the proposed zoning area of the Champion tract equaled the property boundary.
Plaintiff’s members, including property owners whose property is within 200 feet of the Champion
tract, submitted a valid petition before the November 10, 2016 Council meeting.
c. Apparently, the Champion developer realized there was sufficient opposition on the
Council to block approval by the super-majority requirement. So, unbeknownst to the Champion
tract neighbors, right before the November 10, 2016 Council meeting (on November 8, 2016),
Champion added, as Exhibit B, a revised map showing the area subject to the zoning ordinance
pushing the area back to 205 feet from the protesting neighbors’ property. Ironically, the Exhibit
A map that had previously accompanied the zoning ordinance as approved on 1st Reading does not
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resemble the map attached to the executed zoning ordinance.

See Exhibit P-4 attached.

Shamefully, the Council majority went along with this tactic, denying this neighborhood its rights
to the protection of the super-majority vote requirement of state and local law.
7.

Because the Council majority condoned the surreptitious tactics, with only last-minute

exposure of what was really being done, not only did the super-majority-vote not apply, but
Plaintiff’s members and others were barred from providing formal input before the Council voted
on the final ordinances.
8.

The adopted Ordinance under Agenda Item No. 6, gave variances and waivers that were

not only not mentioned in the meeting notice but that, incredibly, were never reviewed by the Land
Use Commission and will never be reviewed in the normal process! See Exhibit P-3 - Ordinance
No. 20161110-006 at page 2 (Part 4(1)(e), granting variances to the Lake Austin Watershed
Ordinance “without Planning Commission approval”); and page 3 (Part 4(2)(d) and (e) granting
modifications to Building Height and Development Bonus standards “without a determination that
an unusual circumstance exists”; and Part 4(2)(f) granting the waivers “without Land Use
Commission approval.” Council not only violated the TOMA notice provision but the importance
of the action the Council took is enhanced because it bypassed the City lay-person commissions
for review and recommendation before such variances and waivers are granted.
COUNT 1 – SUIT FOR MANDAMUS/INJUNCTIVE RELIEF
9.

The facts stated above are incorporated here as the basis for this cause of action for

mandamus and injunctive relief. See TOMA, Tex. Gov’t Code section 551.142(a) (“Sec. 551.142.
MANDAMUS; INJUNCTION. (a) An interested person, including a member of the news media,
may bring an action by mandamus or injunction to stop, prevent, or reverse a violation or
threatened violation of this chapter by members of a governmental body.”). Plaintiff brings this
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suit for mandamus against the City of Austin and asks the Court to declare void all actions the
Council took regarding Agenda Item No. 6 on November 10, 2016.
CONDITIONS PRECEDENT
10.

All conditions precedent to Plaintiff’s claim for relief have been performed or have

occurred.
ATTORNEY FEES
11.

Plaintiff has retained the under-signed attorney to bring this action. Plaintiff asks the court

to award costs and reasonable and necessary attorney fees pursuant to TOMA section 551.142(b).
PRAYER
For these reasons, Plaintiff asks the Court to set this matter for hearing on mandamus to
declare void the Council’s actions on Agenda Item No. 6 on November 10, 2016 as enumerated
above, and grant an injunction to prevent such Council actions in the future, pursuant to Tex. Gov’t
Code section 551.142 for violation of section 551.041. Plaintiff asks the Court to award Plaintiff
costs and reasonable and necessary attorney fees, and to grant Plaintiff all other relief to which it
may be entitled.
Respectfully submitted,

_____________________________
Bill Aleshire
Bar No. 24031810
AleshireLAW, P.C.
700 Lavaca, Suite 1400
Austin, Texas 78701
Telephone:
(512) 320-9155
Cell:
(512) 750-5854
Facsimile:
(512) 320-9156
Bill@AleshireLaw.com
ATTACHED: Plaintiff’s First Discovery Requests
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CAUSE NO. __________________________
LAKE AUSTIN COLLECTIVE, INC.
Plaintiff
v.
THE CITY OF AUSTIN
Defendant

§
§
§
§
§
§
§

IN THE DISTRICT COURT

TRAVIS COUNTY

________ JUDICIAL DISTRICT

ATTACHED TO AND SERVED WITH ORIGINAL PETITION:
PLAINTIFF’S REQUEST FOR DISCLOSURE, REQUEST FOR ADMISSIONS,
AND REQUEST FOR PRODUCTION
TO:

Defendant City of Austin [SERVED WITH ORIGINAL PETITION].
I. Instructions

Plaintiff serves these Request for Disclosure, Requests for Admissions, and Requests for
Production pursuant to Texas Rule of Civil Procedure 194, 198, and 196. Defendant must admit
or deny each Request for Admission. Defendant must produce all requested documents (as they
are kept in the ordinary course of business or organized and labeled to correspond with categories
in each request) that are in Defendant’s actual or constructive possession, custody, control, for
inspection and copying. Defendant must serve the answers on Plaintiff’s attorney of record, Bill
Aleshire, AleshireLAW, P.C., at 700 Lavaca, Suite 1400, Austin, Texas 78701 not more than fifty
(50) days after service.
REQUEST FOR DISCLOSURE
Under Texas Rule of Civil Procedure 190 and 194, Plaintiff requests that defendant disclose,
within 50 days of the service of this request, the information or material described in Rule 194.2(a
thru f and i) and Rule 190.2(b)(6) all documents, electronic information, and tangible items that
Defendant has in its possession, custody, or control and that it may use to support its claims or
defenses in this case.
REQUEST FOR ADMISSIONS
Pursuant to rule 198 of the Texas Rules of Civil Procedure, each Defendant is requested to admit
the truth of each of the relevant matters stated in the following list of facts requested to be admitted.
Each of the matters of which an admission is requested will be deemed admitted unless,
within 50 (fifty) days after service, you deliver or cause to be delivered to Plaintiff’s attorney,
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Bill Aleshire, AleshireLAW, PC, 700 Lavaca, Suite 1400, Austin, Texas 78701, a statement
denying specifically each matter of which an admission is requested, objecting to the
admission and stating the reason(s) for your objection, or stating in detail the reason(s) you
cannot truthfully admit or deny the matter. Please note that if, after you submit your responses
to these requests for admissions, you learn that any such response was either incomplete when
made, or, although complete and correct when made, it is no longer complete and correct, you
must amend or supplement your response reasonably promptly after you discover the necessity for
such a response. Any amended or supplemental response made less than thirty days before trial
will be presumed not to have been made reasonably promptly. A failure to make, amend, or
supplement a response in a timely manner may result in your not being able to introduce into
evidence the material or information not timely disclosed.
REQUEST FOR ADMISSION No. 1.
Admit or Deny
Exhibit P-1, attached to Plaintiff’s Original Petition, is a genuine copy of the Austin City
Council meeting agenda for November 10, 2016.
REQUEST FOR ADMISSION No. 2.
Admit or Deny
Exhibit P-2, attached to Plaintiff’s Original Petition, is a genuine copy of the Austin City
Council meeting minutes for November 10, 2016.
REQUEST FOR ADMISSION No. 3.
Admit or Deny
Exhibit P-3, attached to Plaintiff’s Original Petition, is a genuine copy of City of Austin
Ordinance No. 20161110-006 as adopted by the Austin City Council at its meeting on November
10, 2016.
REQUEST FOR ADMISSION No. 4.
Admit or Deny
Exhibit P-4, attached to Plaintiff’s Original Petition, is a genuine copy of City of Austin
Ordinance No. 20161110-043 as adopted by the Austin City Council at its meeting on November
10, 2016.
REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION No. 1.
If you did not admit Request for Admission No. 1,
produce a copy of the Austin City Council meeting agenda for November 10, 2016.
REQUEST FOR PRODUCTION No. 2.
If you did not admit Request for Admission No. 2,
produce a copy of the Austin City Council meeting minutes for November 10, 2016.
REQUEST FOR PRODUCTION No. 3.
If you did not admit Request for Admission No. 3,
produce a copy of City of Austin Ordinance No. 20161110-006 as adopted by the Austin City
Plaintiff’s Request for Disclosure, Request for Admissions, and Request for Production
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Council at its meeting on November 10, 2016.
REQUEST FOR PRODUCTION No. 3.
If you did not admit Request for Admission No. 3,
produce a copy of City of Austin Ordinance No. 20161110-043 as adopted by the Austin City
Council at its meeting on November 10, 2016.
Respectfully submitted,

_____________________________
Bill Aleshire
Bar No. 24031810
AleshireLAW, P.C.
700 Lavaca, Suite 1400
Austin, Texas 78701
Telephone:
(512) 320-9155
Cell: (512) 750-5854
Facsimile:
(512) 320-9156
Bill@AleshireLaw.com
ATTORNEY FOR PLAINTIFF
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Thursday, November 10, 2016
The Austin City Council will convene at 10:00 AM on
Thursday, November 10, 2016 at Austin City Hall
301 W. Second Street, Austin, TX

Mayor Steve Adler
Mayor Pro Tem Kathie Tovo, District 9
Council Member Ora Houston, District 1
Council Member Delia Garza, District 2
Council Member Sabino “Pio” Renteria, District 3
Council Member Gregorio Casar, District 4
Council Member Ann Kitchen, District 5
Council Member Don Zimmerman, District 6
Council Member Leslie Pool, District 7
Council Member Ellen Troxclair, District 8
Council Member Sheri Gallo, District 10

For meeting information, contact the City Clerk, (512) 974-2210

The City Council may go into a closed session as permitted by the Texas Open Meetings Act, (Chapter 551 of the
Texas Government Code) regarding any item on this agenda.
All of the following items may be acted upon by one motion. No separate discussion or
action on any of the items is necessary unless desired by a Council Member.

10:00 AM – City Council Convenes
Consent
Approval of Minutes
1. Approve the minutes of the Austin City Council work session of November 1,
2016 and regular meeting of November 3, 2016.
Animal Services Office
2. Approve an ordinance amending City Section Code 3-1-29 (Sterilization)
related to the sterilization of animals at the Austin Animal Shelter.
Economic Development Department
3. Approve a resolution to nominate Samsung Austin Semiconductor, LLC for
designation by the Governor’s Office of Economic Development and
Tourism as a single Texas Enterprise Project in accordance with Chapter 2303
of the Texas Government Code.
Health and Human Services
4. Approve the negotiation and execution of an agreement with Latino
Healthcare Forum to implement community health improvement strategies
for an 11-month term from November 1, 2016 through September 30, 2017,
in an amount not to exceed $175,000, for a total contract amount not to
exceed $175,000.
Law
5. Authorize negotiation and execution of a legal services contract with the law
firm of Lloyd Gosselink Rochelle and Townsend, P.C. in an amount not to
exceed $700,000.00, to represent the City in the rate case filed with the Public
Utility Commission by Shady Hollow MUD appealing wholesale water and
wastewater rates.
6. Approve second and third reading of an ordinance amending Ordinance No.
960613-J and authorizing execution of the first amendment to a settlement
agreement relating to the development of property located at 6409 City Park

Road (Champion Tract). Related to Item #43
Management Services
7. Approve an ordinance setting the council meeting schedule for calendar year
2017.
Neighborhood Housing and Community Development
8. Authorize the execution of an Affordable Housing Agreement for the Pilot
Knob Planned Unit Development. (District 2). Related to Item #32
Planning and Zoning
9. Amend Ordinance No. 20090827-078 to correct a reference to zoning for
property described in zoning file C14-2009-0055.
10. Approve an ordinance amending City Code Chapter 9-2 relating to the
requirements for non-peak hour concrete installation within portions of the
Central Business District (CBD) and Public (P) zoning districts.
Purchasing Office
11. Authorize a negotiation and execution of an agreement with Aero Solutions
LLC, for professional services related to licensing right-of-way and city
property for small cell antenna, for an amount not to exceed $205,200.
( Notes: This procurement was reviewed for subcontracting opportunities in
accordance with City Code Chapter 2-9C Minority Owned and Women
Owned Business Enterprise Procurement Program. For the services required
for this procurement there were insufficent subcontracting opportunities;
therefore, no subcontraction goals were established. )
Transportation
12. Approve an ordinance amending Exhibit A to the Fiscal Year 2016-2017 City
of Austin Fee Schedule Ordinance No. 20160914-003 to set administrative
fees and rental fees for considering, approving, monitoring, and licensing the
use of right of way and transportation infrastructure by wireless service
providers for small cell networks.
Item(s) from Council
13. Approve appointments and certain related waivers to citizen boards and
commissions, to Council committees and other intergovernmental bodies
and removal and replacement of members; and amendments to board and
commission bylaws.
14. Approve an ordinance waiving or reimbursing certain fees for the

Shakespeare in the Park event sponsored by the Something for Nothing
Theater which was held October 14-29, 2016 at Ramsay Park.
( Notes:
SPONSOR: Council Member Sheri Gallo CO 1: Mayor Pro
Tem Kathie Tovo CO 2: Council Member Ann Kitchen CO 3: Council
Member Sabino "Pio" Renteria CO 4: Council Member Leslie Pool )
15. Approve an ordinance waiving or reimbursing cetain fees for the Truth be
Told fundraising event sponsored by Truth be Told which was held
Thursday, October 27th, 2016 at the Asian American Resource Center.
( Notes:
SPONSOR: Council Member Sheri Gallo CO 1: Mayor Pro
Tem Kathie Tovo CO 2: Council Member Gregorio Casar CO 3: Council
Member Ora Houston CO 4: Council Member Delia Garza )
16. Approve a resolution initiating historic zoning for the property located at
1618 Palma Plaza and initiating an amendment to City Code Chapter 25-11
relating to the release of certain demolition permits.
( Notes:
SPONSOR: Mayor Pro Tem Kathie Tovo CO 1: Council
Member Ora Houston CO 2: Council Member Ann Kitchen CO 3: Council
Member Leslie Pool )
17. Approve the waiver or reimbursement of certain fees under City Code
Chapter 14-8 for the Travis Country 5K event sponsored by Travis Country
Homeowner's Association which was held May 1, 2016 on Travis Country
Circle and Republic of Texas Boulevard.
( Notes:
SPONSOR: Council Member Ellen Troxclair CO 1: Council
Member Ora Houston CO 2: Council Member Sheri Gallo CO 3: Council
Member Don Zimmerman )
Item(s) to Set Public Hearing(s)
18. Set a public hearing to consider an ordinance regarding floodplain variances
for the construction of a new single family residence at 4515 Avenue D as
requested by the owner of the property. The property is located in the 25year and 100-year floodplains of Waller Creek. (District 9) (Suggested date
and time: December 8, 2016, 4:00 p.m. at Austin City Hall, 301 W. Second
Street).
Non-Consent
Action on Item(s) with Closed Public Hearings - per City Code Section 2-527, additional speakers will not be registered
19. C7a-2016-0003 – Entrada – Approve an ordinance to annex the Entrada
annexation area for full purposes (approximately 246 acres in northeastern
Travis County south of Wells Branch Parkway at the intersection of
Immanuel Road and Crystal Bend Drive; contiguous to District 1). THE
PUBLIC HEARINGS FOR THIS ITEM WERE HELD AND CLOSED
ON OCTOBER 6 AND 13, 2016.

20. C7a-2016-0005 – Malone Preliminary Plan – Approve an ordinance to annex
the Malone Preliminary Plan annexation area for full purposes
(approximately 40.48 acres in southwestern Travis County one-half mile
south of the intersection of West Slaughter Lane and Slaughter Creek Drive
between Slaughter Creek Drive and Bilbrook Place; contiguous to District 5).
THE PUBLIC HEARINGS FOR THIS ITEM WERE HELD AND
CLOSED ON OCTOBER 6 AND 13, 2016.
21. C7a-2016-0006 – Mooreland Addition – Approve an ordinance to annex the
Mooreland Addition annexation area for full purposes (approximately 34
acres in southwestern Travis County east of the intersection of Manchaca
Road and Mooreland Drive; contiguous to District 5). THE PUBLIC
HEARINGS FOR THIS ITEM WERE HELD AND CLOSED ON
OCTOBER 6 AND 13, 2016.
22. C7a-2016-0007 – Smithfield/Frate Barker – Approve an ordinance to annex
the Smithfield/Frate Barker annexation area for full purposes (approximately
46 acres in southwestern Travis County at the intersection of Frate Barker
Road and Manchaca Road; contiguous to District 5). THE PUBLIC
HEARINGS FOR THIS ITEM WERE HELD AND CLOSED ON
OCTOBER 6 AND 13, 2016.
23. C7a-2016-0008 – Upper East End Subdivision – Approve an ordinance to
annex the Upper East End Subdivision annexation area for full purposes
(approximately 29 acres in northeastern Travis County on East Howard
Lane, approximately two tenths of a mile west of East Howard Lane and
Cantarra Drive; contiguous to District 1). THE PUBLIC HEARINGS FOR
THESE ITEMS WERE HELD AND CLOSED ON OCTOBER 6 AND
13, 2016.
10:00 AM - Zoning Ordinances / Restrictive Covenants (HEARINGS
CLOSED)
24. NPA-2016-0010.02 - East Sixth Street Village - District 3 - Approve second
and third readings of an ordinance amending Ordinance No. 011213-43, the
Holly Neighborhood Plan, an element of the Imagine Austin Comprehensive
Plan, to change the land use designation on the future land use map (FLUM)
on property locally known as 622 Pedernales Street (Lady Bird Lake
Watershed) from Industry land use to Mixed Use land use. First Reading
approved on September 22, 2016. Vote: 10-0, Council Member Troxclair was
off the dais. Owner/Applicant: 2422 Hidalgo Street, LP (M. Timothy Clark).
Agent: 2422 Hidalgo Street, LP (David Cox). City Staff: Maureen Meredith,
512-974-2695.
25. C14-2016-0041 - East Sixth Street Village South - District 3 - Approve
second and third readings of an ordinance amending City Code Title 25 by
rezoning property locally known as 2416 East Sixth Street (Lady Bird Lake

Watershed) from limited industrial services-conditional overlayneighborhood plan (LI-CO-NP) combining district zoning to general
commercial services-vertical mixed use building-conditional overlayneighborhood plan (CS-V-CO-NP) combining district zoning. First Reading
approved on September 22, 2016. Vote: 10-0, Council Member Troxclair was
off the dais. Owner/Applicant: 2416 East Sixth Street, L.P. (David Cox). City
Staff: Heather Chaffin, 512-974-2122.
26. C14-2016-0043 - East Sixth Street Village North - District 3 - Approve
second and third readings of an ordinance amending City Code Title 25 by
rezoning property locally known as 622 Pedernales Street (Lady Bird Lake
Watershed) from limited industrial services-conditional overlayneighborhood plan (LI-CO-NP) combining district zoning to general
commercial services-mixed use-conditional overlay-neighborhood plan (CSMU-CO-NP) combining district zoning. First Reading approved on
September 22, 2016. Vote: 10-0, Council Member Troxclair was off the dais.
Owner/Applicant: 2416 East Sixth Street, L.P. (David Cox). City Staff:
Heather Chaffin, 512-974-2122.
27. NPA-2016-0025.01 - Lantana Tract 33 - District 8 - Approve second and
third readings of an ordinance amending Ordinance No. 20081211-096, the
Oak Hill Combined Neighborhood Plan, an element of the Imagine Austin
Comprehensive Plan, to change the land use designation on the future land
use map (FLUM) on property locally known as 6701, 6825-½, and 7045-½
Rialto Boulevard (Barton Creek Watershed; Williamson Creek WatershedBarton Springs Zone) from Office land use to Multifamily land use. First
Reading approved on September 22, 2016. Vote: 10-0, Council Member
Troxclair was off the dais. Owner/Applicant: Lantana Tract 33, L.P. (Barry
P. Marcus). Agent: Smith, Robertson, Elliott & Douglas, LLP (Mary
Stratmann). City Staff: Maureen Meredith, 512-974-2695.
28. C14-2016-0011 - Lantana Tract 33 - District 8 - Approve second and third
readings of an ordinance amending City Code Title 25 by rezoning property
locally known as 6701, 6825-½, and 7045-½ Rialto Boulevard (Barton Creek
Watershed; Williamson Creek Watershed-Barton Springs Zone) from general
office-neighborhood plan (GO-NP) combining district zoning to multifamily
residence-moderate-high density-conditional overlay-neighborhood plan
(MF-4-CO-NP) combining district zoning. First Reading approved on
September 22, 2016. Vote: 10-0, Council Member Troxclair was off the dais.
Owner/Applicant: Lantana Tract 33, LP (Barry P. Marcus). Agent: Smith,
Robertson, Elliott & Douglas, LLP (David Hartman). City Staff: Andrew
Moore, 512-974-7604.
29. NPA-2016-0016.03 – Casa Lara – District 3 – Approve second and third
readings of an ordinance amending Ordinance No. 030327-12, the
Govalle/Johnston Terrace Combined Neighborhood Plan, an element of the
Imagine Austin Comprehensive Plan, to change the land use designation on
the future land use map (FLUM) on property locally known as 6011 Bolm

Road (Boggy Creek Watershed) from Commercial land use to Mixed Use
land use. First Reading approved on October 13, 2016. Vote 10-0, Council
Member Troxclair was off the dais. Owner/Applicant: Jeanette Lara Lewis.
Agent: Oakland Urban (Christopher Oakland). City Staff: Maureen Meredith,
512-974-2695.
30. C14-2016-0082 - Casa Lara - District 3 - Approve second and third readings
of an ordinance amending City Code Title 25 by rezoning property locally
known as 6011 Bolm Road (Boggy Creek Watershed) from community
commercial-neighborhood plan (GR-NP) combining district zoning to
community commercial-mixed use-neighborhood plan (GR-MU-NP)
combining district zoning. First Reading approved on October 13, 2016.
Vote 10-0, Council Member Troxclair was off the dais. Owner: Jeanette Lara
Lewis. Applicant: Oakland Urban (Christopher Oakland). City Staff: Heather
Chaffin, 512-974-2122.
31. C14-2016-0037 – Scofield Apartments – District 7 – Approve second and
third readings of an ordinance amending City Code Title 25 by rezoning
property locally known as 13121, 13125, 13133, 13139, 13145, 13147 FM
1325 and 3001 Scofield Ridge Parkway (Walnut Creek Watershed) from
community commercial (GR) district zoning to community commercialmixed use-conditional overlay (GR-MU-CO) combining district zoning, with
conditions. First Reading approved on October 13, 2016. Vote: 9-0, Council
Member Renteria and Council Member Troxclair were off the dais.
Owner/Applicant: Ringgold Partners II, L.P. (John Bultman, III). Agent:
Drenner Group (Amanda Swor). City Staff: Sherri Sirwaitis, 512-974-3057.
32. C814-2012-0152 - Pilot Knob Planned Unit Development - District 2 Approve third reading of an ordinance amending City Code Title 25 by
zoning property locally known as east and southeast of the intersection of
East William Cannon Drive and McKinney Falls Parkway, and west of South
U.S. Highway 183 and FM 1625 (Cottonmouth Creek Watershed; North
Fork Creek Watershed; South Fork Creek Watershed) from interim-rural
residence (I-RR) district zoning and interim-single family residence-standard
lot (SF-4A) district zoning to planned unit development (PUD) district
zoning. The ordinance may include exemption from or waiver of fees,
alternative funding methods, modifications of City regulations, and
acquisition of property. First Reading approved on October 8, 2015. Vote:
10-0, Council Member Pool was off the dais. Second Reading approved on
November 19, 2015. Vote: 11-0. Owner/Applicant: Carma Easton, Inc.
(Logan Kimble). Agent: Armbrust & Brown, L.L.P. (Lynn Ann Carley). City
Staff: Wendy Rhoades, 512-974-7719. Related to Item #8
10:00 AM - Zoning and Neighborhood Plan Amendments (Public Hearings
and Possible Action)
33. C14-85-288.8 (RCA3) - Lantana Tract 33 - District 8 - Conduct a public
hearing to amend a restrictive covenant on property locally known as 6701,

6825-½, and 7045-½ Rialto Boulevard (Barton Creek Watershed; Williamson
Creek Watershed-Barton Springs Zone). Staff Recommendation: To grant
the amendment to remove net leasable square footage and floor-to-area ratio
restriction, reduce the allowable impervious cover and require on-site water
quality controls. Planning Commission Recommendation: To grant the
amendment to remove net leasable square footage and floor-to-area ratio
restriction, reduce the allowable impervious cover and require on-site water
quality controls. Owner/Applicant: Lantana Tract 33, LP (Barry P. Marcus).
Agent: Smith, Robertson, Elliott & Douglas, LLP (David Hartman). City
Staff: Andrew Moore, 512-974-7604.
34. NPA-2015-0015.03 - 5010 & 5012 Heflin Lane - District 1 - Conduct a
public hearing and approve an ordinance amending Ordinance No. 021107Z-11 the East MLK Neighborhood Plan, an element of the Imagine Austin
Comprehensive Plan, to change the land use designation on the future land
use map (FLUM) on property locally known as 5010 and 5012 Heflin Lane
(Fort Branch Creek Watershed) from Single Family land use to High Density
Single Family land use. Staff Recommendation: Not applicable; Case
withdrawn by Applicant. Planning Commission Recommendation: Not
applicable; Case withdrawn by Applicant. Owner: Heflin Phase I, LLC and
Shirley Green (Lynn Yuan). Applicant: Metcalfe Wolff Stuart & Williams,
LLP (Michele Rogerson Lynch). City Staff: Kathleen Fox, 512-974-787.
35. C14-2015-0114 - 5010 & 5012 Heflin Lane - District 1 - Conduct a public
hearing and approve an ordinance amending City Code Title 25 by rezoning
property locally known as 5010 and 5012 Heflin Lane (Fort Branch Creek
Watershed) from single family residence-small lot-neighborhood plan (SF4A-NP) combining district zoning to townhouse and condominium
residence-neighborhood plan (SF-6-NP) combining district zoning. Staff
Recommendation: Not applicable; Case withdrawn by Applicant. Planning
Commission Recommendation: Not applicable; Case withdrawn by
Applicant. Owner: Heflin Phase I, LLC and Shirley Green (Lynn Yuan).
Applicant: Metcalfe Wolff Stuart & Williams, LLP (Michele Rogerson
Lynch). City Staff: Heather Chaffin, 512- 974-2122.
36. NPA-2015-0005.04 – Lenox Oaks – District 3 – Conduct a public hearing
and approve second and third reading of an ordinance amending Ordinance
No. 20010927-05, the Montopolis Neighborhood Plan, an element of the
Imagine Austin Comprehensive Plan, to change the land use designation on
the future land use map (FLUM) on property locally known as 6705, 6707,
6709 Ponca Street; 434 Bastrop Highway Southbound; 444, 446, 448, 450,
452, 454, 456 Bastrop Highway Southbound; and 500 Bastrop Highway
Southbound (Carson Creek Watershed) from Single Family, Office and
Commercial land uses to Mixed Use, Commercial, Mixed Use/Office and
Multifamily land uses. First Reading approved on September 22, 2016. Vote:
9-1, Mayor Pro Tem Tovo voted nay; Council Member Troxclair was off the
dais. Owner/Applicant: 422 Bastrop Hwy., Ltd; 500 Bastrop Hwy., Ltd., and
Chase Equities, Inc. (Jimmy Nassour). Agent: Smith, Robertson, Elliott &

Douglas, L.L.P. (David Hartman). City Staff: Maureen Meredith, 512-9742695.
37. C14-2015-0104 – Lenox Oaks – District 3 – Conduct a public hearing and
approve second and third reading of an ordinance amending City Code
Chapter 25-2 by rezoning property locally known as 434-500 Bastrop
Highway Southbound and 6705-6709 Ponca Street (Carson Creek Watershed;
Colorado River Watershed) from general commercial services-neighborhood
plan (CS-NP) combining district zoning, family residence-neighborhood plan
(SF-3-NP) combining district zoning and single family residence-standard lotneighborhood plan (SF-2-NP) combining district zoning to general
commercial services-mixed use-neighborhood plan (CS-MU-NP) combining
district zoning for Tract 1 and Tract 2; from general commercial servicesneighborhood plan (CS-NP) combining district zoning to general commercial
services-mixed use-neighborhood plan (CS-MU-NP) combining district
zoning for Tract 3; from general commercial services-neighborhood plan
(CS-NP) combining district zoning, general office-neighborhood plan (GONP) combining district zoning, family residence-neighborhood plan (SF-3NP) combining district zoning and single family residence-standard lotneighborhood plan (SF-2-NP) combining district zoning to general
commercial services-mixed use-neighborhood plan (CS-MU-NP) combining
district zoning for Tract 4; and from family residence-neighborhood plan
(SF-3-NP) combining district zoning to general commercial services-mixed
use-neighborhood plan (CS-MU-NP) combining district zoning for Tract 5.
Staff Recommendation: To grant general commercial services-conditional
overlay-neighborhood plan (CS-CO-NP) combining district zoning, general
commercial services-mixed use-conditional overlay-neighborhood plan (CSMU-CO-NP) combining district zoning and neighborhood commercialmixed use-conditional overlay-neighborhood plan (LR-MU-CO-NP)
combining district zoning for Tract 1 and Tract 2; general commercial
services-conditional overlay-neighborhood plan (CS-CO-NP) combining
district zoning and general commercial services-mixed use-conditional
overlay-neighborhood plan (CS-MU-CO-NP) combining district zoning for
Tract 3; general commercial services-conditional overlay-neighborhood plan
(CS-CO-NP) combining district zoning, general commercial services-mixed
use-conditional overlay-neighborhood plan (CS-MU-CO-NP) combining
district zoning, general office-mixed use-conditional overlay-neighborhood
plan (GO-MU-CO-NP) combining district zoning and multifamily residencelow density-conditional overlay-neighborhood plan (MF-2-CO-NP)
combining district zoning for Tract 4; and multifamily residence-low densityconditional overlay-neighborhood plan (MF-2-CO-NP) combining district
zoning for Tract 5. Planning Commission Recommendation: To forward to
Council without a recommendation. Owner/Applicant: UT Land Company,
Ltd./Jimmy Nassour. Agent: Smith, Robertson, Elliot & Douglas, LLP
(David Hartman). City Staff: Andrew Moore, 512-974-7604. First Reading
approved on September 22, 2016. Vote 9-1, Mayor Pro Tem Tovo voted nay;
Council Member Troxclair was off the dais. Owner/Applicant: UT Land
Company, Ltd. (Jimmy Nassour). Agent: Smith, Robertson, Elliott &

Douglas, LLP (David Hartman). City Staff: Andrew Moore, 512-974-7604.
38. NPA-2016-0013.01 - Bouldin Courts - District 9 - Conduct a public hearing
and approve an ordinance amending Ordinance No. 20020533-32, the
Bouldin Creek Neighborhood Plan, an element of the Imagine Austin
Comprehensive Plan, to change the land use designation on the future land
use map (FLUM) on property locally known as 908, 1000, & 1002 South 2nd
Street (East Bouldin Watershed) from Single Family to Higher Density Single
Family land use. Staff Recommendation: To grant Higher Density Single
Family land use. Planning Commission Recommendation: To grant Higher
Density Single Family land use. Owner/Applicant: PSW Homes, LLC (Jarrod
Corbell). City Staff: Maureen Meredith, (512) 974-2695.
39. C14-2016-0077 – Bouldin Courts – District 9 – Conduct a public hearing and
approve an ordinance amending City Code Title 25 by rezoning property
locally known as 900, 904, 908, 1000 & 1002 South 2nd Street and 705
Christopher Street (East Bouldin Creek Watershed) community commercialmixed use-conditional overlay-neighborhood plan (GR-MU-CO-NP)
combining district zoning and family residence-neighborhood plan (SF-3NP) combining district zoning to townhouse and condominium residenceneighborhood plan (SF-6-NP) combining district zoning. Staff
Recommendation: To grant townhouse and condominium residenceconditional overlay-neighborhood plan (SF-6-CO-NP) combining district
zoning. Planning Commission Recommendation: To grant townhouse and
condominium residence-conditional overlay-neighborhood plan (SF-6-CONP) combining district zoning. Agent: PSW Homes (Jarred Corbell). Owner:
1st Street Highlands LP (PSW Homes). City Staff: Andrew Moore, 512-9747604.
40. NPA-2016-0021.01 - Ben White Zoning - District 3 - Conduct a public
hearing and approve an ordinance amending Ordinance No. 20061116-055
of the East Riverside/Oltorf Combined Neighborhood Plan, an element of
the Imagine Austin Comprehensive Plan, to change the future land use
designation on the future land use map (FLUM) on property locally known
as 5016 ½ E. Ben White Blvd. (Country Club West/Carson Creek
Watershed) from Commercial land use to Mixed Use land use. Staff
Recommendation: To grant Commercial land use and Mixed Use land use.
Planning Commission Recommendation: To grant Commercial land use and
Mixed Use land use. Owner/Applicant: Ashley Gibson). Agent: Brown and
Gay Engineers (Steven Buffum, P.E.). City Staff: Maureen Meredith, 512974-2695.
41. C14-2016-0069 - Ben White Zoning - District 3 - Conduct a public hearing
and approve an ordinance amending City Code Chapter 25-2 by rezoning
property locally known as 5016 ½ East Ben White Boulevard (West Country
Club and Carson Creek Watersheds) from general commercial servicesconditional overlay-neighborhood plan (CS-CO-NP) combining district
zoning to general commercial services-mixed use-conditional overlay-

neighborhood plan (CS-MU-CO-NP) combining district zoning for Tract 1
and from community commercial-conditional overlay-neighborhood plan
(GR-CO-NP) combining district zoning to community commercial-mixed
use-conditional overlay -neighborhood plan (GR-MU-CO-NP) combining
district zoning for Tract 2. Staff Recommendation: To grant general
commercial services-conditional overlay-neighborhood plan (CS-CO-NP)
combining district zoning for Tract 1, general commercial services-mixed
use-conditional overlay (CS-MU-CO) combining district zoning for Tract 2
and community commercial-mixed use-conditional overlay-neighborhood
plan (GR-MU- CO-NP) combining district zoning for Tract 3. Planning
Commission Recommendation: To grant general commercial services-mixed
use-conditional overlay-neighborhood plan (CS-MU-CO-NP) combining
district zoning for Tract 1 and community commercial-mixed use-conditional
overlay-neighborhood plan (GR-MU-CO-NP) combining district zoning for
Tract 2. Applicant: Brown & Gay Engineers (Steven Buffum). Owner: Azur
Property Investment. City Staff: Andrew Moore, 512-974-7604.
42. C14-2015-0052 – Removal of Historic (H) overlay and removal of
Conditional Overlay (CO) – District 9 – Conduct a public hearing and
approve an ordinance amending City Code Title 25 by rezoning property
locally known as 507 West 23rd Street (Shoal Creek Watershed) from general
office-conditional overlay-historic-neighborhood plan (GO-CO-H-NP)
combining district zoning to general office-neighborhood plan (GO-NP)
combining district zoning. Staff Recommendation: To grant general officeneighborhood plan (GO-NP) combining district zoning. Planning
Commission Recommendation: To grant general office-neighborhood plan
(GO-NP) combining district zoning. Owner: 23 Nueces LLC (Edward
Johnson). Applicant: Mike McHone Real Estate (Mike McHone). City Staff:
Heather Chaffin, 512- 974-2122.
43. C14-2015-0160 - Champions Tract #3 - District 10 - Conduct a public
hearing and approve third reading of an ordinance amending City Code Title
25 by rezoning property locally known as 6409 City Park Road (West Bull
Creek Watershed) from general office-conditional overlay (GO-CO)
combining district zoning to multifamily residence-moderate-high densityconditional overlay (MF-4-CO) combining district zoning. First Reading
approved on June 23, 2016. Vote: 11-0. Second Reading approved on
September 22, 2016. Vote: 9-0, Council Member Pool abstained; Council
Member Troxclair was off the dais. Owner/Applicant: Champion Assets
LTD & Champion Legacy Partners LP (Josie Ellen Champion, Alma Juanita
Champion Meier, Margaret Jo Roberson Duff). Agent: Armbrust & Brown,
PLLC (Richard Suttle). City Staff: Jerry Rusthoven, 512-974-3207. Related to
Item #6
44. C14-2016-0020 - Lantana IV - District 8 - Conduct a public hearing and
approve an ordinance amending City Code Title 25 by rezoning property
locally known as 7717 Southwest Parkway (Williamson Creek WatershedBarton Springs Zone) from neighborhood commercial-neighborhood plan

(LR-NP) combining district zoning to community commercial-mixed useneighborhood plan (GR-MU-NP) combining district zoning. Staff
Recommendation: Pending. Planning Commission Recommendation: To be
reviewed on December 13, 2016. Owner/Applicant: JDI Holding LLC
(Douglas Ivey). Agent: Permit Partners LLC (David Cancialosi). City Staff:
Andrew Moore, 512-974-7604.
45. C14-2016-0021 - Double Creek Residences - District 5 - Conduct a public
hearing and approve an ordinance amending City Code Title 25 by rezoning
property locally known as 420 East FM 1626 Road (Onion Creek Watershed)
from general commercial services-conditional overlay (CS-CO) combining
district zoning, general commercial services-mixed use-conditional overlay
(CS-MU-CO) combining district zoning, and community commercial (GRCO) combining district zoning to general commercial services-mixed useconditional overlay (CS-MU-CO) combining district zoning. Staff
Recommendation: Pending. Zoning and Platting Commission
Recommendation: To be reviewed on December 6, 2016. Owner/Applicant:
Riddell Family Limited Partnership (Jim Henry). Agent: Walters Southwest
(Amanda Swor). City Staff: Wendy Rhoades, 512-974-7719.
46. C14-2016-0039 - Thornton II - District 5 - Conduct a public hearing and
approve an ordinance amending City Code Title 25 by rezoning property
locally known as 2413 Thornton Road (West Bouldin Creek Watershed) from
general commercial services (CS) district zoning to multifamily residencemoderate-high density-conditional overlay (MF-4-CO) combining district
zoning. Staff Recommendation: To grant multifamily residence-low density
(MF-2) district zoning. Planning Commission Recommendation: To grant
multifamily residence-moderate-high density-conditional overlay (MF-4-CO)
combining district zoning. Applicant: South Llano Strategies (Glen Coleman).
Owner: John & Susan Hoberman. City Staff: Andrew Moore, 512-974-7604.
47. C14-2016-0050 - Plaza Saltillo Tract 1/2/3 - District 3 - Conduct a public
hearing and approve an ordinance amending City Code Title 25 by rezoning
property locally known as 901, 1011, and 1109 E. 5th Street (Waller Creek
Watershed) from transit oriented development-neighborhood plan (TODNP) combining district zoning to transit oriented development-central urban
redevelopment-neighborhood plan (TOD-CURE-NP) combining district
zoning. Staff Recommendation: To grant transit oriented developmentcentral urban redevelopment-neighborhood plan (TOD-CURE-NP)
combining district zoning. Planning Commission Recommendation: To be
reviewed on November 8, 2016. Owner: Capital Metro Transportation
Authority (Shanea Davis). Applicant: Land Use Solutions, LLC (Michele
Haussmann). City Staff: Heather Chaffin, 512-974-2122.
48. C14-2016-0049 - Plaza Saltillo Tract 4/5 - District 3 - Conduct a public
hearing and approve an ordinance amending City Code Title 25 by rezoning
property locally known as 1211 and 1301 E. 5th Street (Waller Creek
Watershed; Lady Bird Lake Watershed) from transit oriented development-

neighborhood plan (TOD-NP) combining district zoning to transit oriented
development-central urban redevelopment-neighborhood plan (TODCURE-NP) combining district zoning. Staff Recommendation: To grant
transit oriented development-central urban redevelopment-neighborhood
plan (TOD-CURE-NP) combining district zoning. Planning Commission
Recommendation: To be reviewed on November 8, 2016. Owner: Capital
Metro Transportation Authority (Shanea Davis). Applicant: Land Use
Solutions, LLC (Michele Haussmann). City Staff: Heather Chaffin, 512-9742122.
49. C14-2016-0051 - Plaza Saltillo Tract 6 - District 3 - Conduct a public hearing
and approve an ordinance amending City Code Title 25 by rezoning property
locally known as 413 Navasota Street (Lady Bird Lake Watershed) from
transit oriented development-neighborhood plan (TOD-NP) combining
district zoning to transit oriented development-central urban redevelopmentneighborhood plan (TOD-CURE-NP) combining district zoning. Staff
Recommendation: To grant transit oriented development-central urban
redevelopment-neighborhood plan (TOD-CURE-NP) combining district
zoning. Planning Commission Recommendation: To be reviewed on
November 8, 2016. Owner: Capital Metro Transportation Authority (Shanea
Davis). Applicant: Land Use Solutions, LLC (Michele Haussmann). City
Staff: Heather Chaffin, 512-974-2122.
50. C14-2016-0063.SH - Villas at Vinson Oak Rezone - District 3 - Conduct a
public hearing and approve an ordinance amending City Code Title 25 by
rezoning property locally known as 4507 and 4511 Vinson Drive (Williamson
Creek Watershed) from family residence-neighborhood plan (SF-3-NP)
combining district zoning to townhouse and condominium residenceneighborhood plan (SF-6-NP) combining district zoning. Staff
Recommendation: To grant townhouse and condominium residenceneighborhood plan (SF-6-NP) combining district zoning. Planning
Commission Recommendation: To be reviewed December 13, 2016. The
ordinance may include waiver of fees. Owner/Applicant: Notigius LLC Series Vinson (Antonio Giustino). Agent: Perales Engineering, LLC (Jerry
Perales, P.E.). City Staff: Wendy Rhoades, 512-974-7719. A valid petition has
been filed in opposition to this rezoning request.
51. C14-2016-0065 - Pioneer Bank on W. 38th St. - District 9 - Conduct a public
hearing and approve an ordinance amending City Code Title 25 by rezoning
property locally known as 623 West 38th Street (Waller Creek Watershed)
from community commercial-conditional overlay-neighborhood plan (GRCO-NP) combining district zoning to community commercial-conditional
overlay-neighborhood plan (GR-CO-NP) combining district zoning, to
change a condition of zoning. Staff Recommendation: To grant community
commercial-conditional overlay-neighborhood plan (GR-CO-NP) combining
district zoning, to change a condition of zoning. Planning Commission
Recommendation: To be reviewed December 13, 2016. Owner: Pioneer
Bank, SSB (Brian May). Applicant: Doucet & Associates (Ted McConaghy).

City Staff: Heather Chaffin, 512- 974-2122.
52. C14-2016-0068 - 1308 E. Braker Lane Rezoning - District 1 - Conduct a
public hearing and approve an ordinance amending City Code Title 25 by
rezoning property locally known as 1308 East Braker Lane (Walnut Creek
Watershed) from single family residence-standard lot (SF-2) district zoning to
multifamily residence-moderate-high density (MF-4) district zoning. Staff
Recommendation: To grant multifamily residence-low density (MF-2) district
zoning. Zoning and Platting Commission Recommendation: To grant
multifamily residence-low density (MF-2) district zoning. Owner: Sinh Trong
Le. Applicant: Thrower Design (Ron Thrower). City Staff: Heather Chaffin,
512-974-2122.
53. C14-2016-0072 – 39th Street Apartments – District 9 – Conduct a public
hearing and approve an ordinance amending City Code Title 25 by rezoning
property locally known as 405-407 West 39th Street (Waller Creek
Watershed) from family residence-neighborhood conservation combining
district-neighborhood plan (SF-3-NCCD-NP) combining district zoning to
multifamily residence-moderate-high density-neighborhood conservation
combining district-neighborhood plan (MF-4-NCCD-NP) combining district
zoning. Staff Recommendation: To grant multifamily residence-moderatehigh density-neighborhood conservation combining district-neighborhood
plan (MF-4-NCCD-NP) combining district zoning. Planning Commission
Recommendation: To grant multifamily residence-moderate-high densityneighborhood conservation combining district-neighborhood plan (MF-4NCCD-NP) combining district zoning. Owner: 405 West 39th Street LLC.
Applicant: Mike McHone Real Estate (Mike McHone). City Staff: Heather
Chaffin, 512-974-2122.
54. C14-2016-0078 – 1114 Kramer Lane Rezoning – District 4 – Conduct a
public hearing and approve an ordinance amending City Code Title 25 by
rezoning property locally known as 1114 Kramer Lane and 11107 Plains Trail
and 11109 Plains Trail (Little Walnut Creek Watershed) from neighborhood
commercial-conditional overlay (LR-CO) combining district zoning and
neighborhood office (NO) district zoning to multifamily residence-medium
density (MF-3) district zoning. Staff Recommendation: To grant multifamily
residence-medium density-conditional overlay (MF-3-CO) combining district
zoning. Zoning and Platting Commission Recommendation: To grant
multifamily residence-medium density-conditional overlay (MF-3-CO)
combining district zoning. Owner/Applicant: Octavian Herescu. Agent:
Land Answers, Inc. (Jim Wittliff). City Staff: Sherri Sirwaitis, 512-974-3057.
55. C14-2016-0086 – La Mexicana Supermercado Rezoning – District 2 –
Conduct a public hearing and approve an ordinance amending City Code
Title 25 by rezoning property locally known as 2004 East William Cannon
Drive (Williamson Creek Watershed) from neighborhood commercial (LR)
district zoning and multifamily residence-medium density (MF-3) district
zoning to neighborhood commercial (LR) district zoning for Tract 1 and

multifamily residence-medium density (MF-3) district zoning for Tract 2.
Staff Recommendation: To grant neighborhood commercial (LR) district
zoning for Tract 1 and multifamily residence-medium density (MF-3) district
zoning for Tract 2. Zoning and Platting Commission Recommendation: To
grant neighborhood commercial (LR) district zoning for Tract 1 and
multifamily residence-medium density (MF-3) district zoning for Tract 2.
Owner/Applicant: TATI Investments Group, LLC (Zulfiqar Maknojia).
Agent: Cuatro Consultants, Ltd. (Hugo Elizondo, Jr.). City Staff: Wendy
Rhoades, 512-974-7719.
56. C14-2016-0091 – ACS/Bearcreek Properties – District 5 – Conduct a public
hearing and approve an ordinance amending City Code Title 25 by rezoning
property locally known as 4001 S. Lamar Boulevard (Williamson Creek
Watershed; Barton Creek Watershed-Barton Springs Zone) from general
commercial services-vertical mixed use building (CS-V) combining district
zoning to commercial-liquor sales-vertical mixed use building (CS-1-V)
combining district zoning. Staff Recommendation: To grant commercialliquor sales-vertical mixed use building-conditional overlay (CS-1-V-CO)
combining district zoning. Planning Commission Recommendation: To grant
commercial-liquor sales-vertical mixed use building-conditional overlay (CS1-V-CO) combining district zoning. Agent: Thrower Design (Ron Thrower).
Owner: ACS/Bearcreek Properties Ltd. (Manny Frahani). City Staff: Andrew
Moore, 512-974-7604.
57. C14-2016-0095 – Completion of Lot 6 Zoning – District 8 – Conduct a
public hearing and approve an ordinance amending City Code Title 25 by
rezoning property locally known as 9100 West State Highway 71 (Williamson
Creek Watershed-Barton Springs Zone) from single family residencestandard lot-neighborhood plan (SF-2-NP) combining district zoning to
general office-neighborhood plan (GO-NP) combining district zoning. Staff
Recommendation: To grant general office-neighborhood plan (GO-NP)
combining district zoning. Planning Commission Recommendation: To grant
general office-neighborhood plan (GO-NP) combining district zoning.
Owner/Applicant: River City Partners Management Ltd. (Lee Raines). Agent:
Sprouse Shrader Smith, PLLC (Terrence Irion). City Staff: Wendy Rhoades,
512-974-7719.
58. C14-2016-0096 – 7901 Ranch Road 2222 – District 10 – Conduct a public
hearing and approve an ordinance amending City Code Title 25 by rezoning
property locally known as 7901 Ranch to Market Road 2222 (West Bull
Creek Watershed) from limited office-conditional overlay (LO-CO)
combining district zoning to general office-mixed use (GO-MU) combining
district zoning. Staff Recommendation: To grant general office-mixed useconditional overlay (GO-MU-CO) combining district zoning. Zoning and
Platting Commission Recommendation: To be reviewed on November 15,
2016. Owner/Applicant: Malamae/Dentastic, LP (James V. Potter). Agent:
John Stinson. City Staff: Sherri Sirwaitis, 512-974-3057.

59. C14-2016-0101 – 3900 Pearce Road – District 10 – Conduct a public hearing
and approve an ordinance amending City Code Title 25 by rezoning property
locally known as 3900 Pearce Road (Lake Austin Watershed) from rural
residence (RR) district zoning to single family residence-large lot (SF-1)
district zoning. Staff Recommendation: To grant single family residence-large
lot-conditional overlay (SF-1-CO) combining district zoning. Zoning and
Platting Commission Recommendation: To grant single family residencelarge lot-conditional overlay (SF-1-CO) combining district zoning.
Applicant: Luxor Custom Homes (Denise Perry). Owner: Luxor Custom
Homes (Blair Drenner). City Staff: Andrew Moore, 512-974-7604.
60. C14-2016-0102 – 3906 Pearce Road – District 10 – Conduct a public hearing
and approve an ordinance amending City Code Title 25 by rezoning property
locally known as 3906 Pearce Road (Lake Austin Watershed) from
development reserve (DR) district zoning to single family residence-large lot
(SF-1) district zoning. Staff Recommendation: To grant single family
residence-large lot-conditional overlay (SF-1-CO) combining district zoning.
Zoning and Platting Commission Recommendation: To grant single family
residence-large lot-conditional overlay (SF-1-CO) combining district zoning.
Applicant: Luxor Custom Homes (Denise Perry). Owner: Luxor Custom
Homes (Blair Drenner). City Staff: Andrew Moore, 512-974-7604.
61. C814-2012-0128.01.SH – thinkEAST Austin – District 1 – Conduct a public
hearing and approve an ordinance amending City Code Title 25 by rezoning
property locally known as 1141 Shady Lane and 5300 Jain Lane (Boggy Creek
Watershed) from planned unit development-neighborhood plan (PUD-NP)
combining district zoning to planned unit development-neighborhood plan
(PUD-NP) combining district zoning, to change a condition of zoning. Staff
Recommendation: To grant planned unit development-neighborhood plan
(PUD-NP) combining district zoning, to change a condition of zoning.
Planning Commission Recommendation: To grant planned unit
development-neighborhood plan (PUD-NP) combining district zoning, to
change a condition of zoning. The ordinance may include modification of
city regulations. Owner/Applicant: thinkEAST Austin Management, LLC
(Richard deVarga). City Staff: Heather Chaffin, 512-974-2122.
62. C814-2014-0120 - Austin Oaks PUD - District 10 - Conduct a public hearing
and approve an ordinance amending City Code Chapter Title 25 by rezoning
property locally known as 3409, 3420, 3429, 3445, 3520, 3636, 3701, 3721,
3724, and 3737 Executive Center Drive and 7601, 7718 and 7719 Wood
Hollow Drive (Shoal Creek Watershed) from community commercial (GR)
district zoning, neighborhood commercial (LR) district zoning, limited office
(LO) district zoning and family residence (SF-3) district zoning to planned
unit development (PUD) district zoning. Staff Recommendation: To grant
planned unit development (PUD) district zoning. Zoning and Platting
Commission Recommendation: To grant planned unit development (PUD)
district zoning. The ordinance may include exemption from or waiver of
fees, alternative funding methods, modifications of City regulations, and

acquisition of property. Applicant: Graves Dougherty Hearon & Moody
(Michael Whellan). Owner: Twelve Lakes LLC, Jon Ruff. City Staff: Andrew
Moore, 512-974-7604.
63. C814-2015-0074 – The Grove at Shoal Creek PUD – District 10 – Conduct a
public hearing and approve second reading of an ordinance amending City
Code Title 25 by rezoning property locally known as 4205 Bull Creek Road
(Shoal Creek Watershed) from unzoned (UNZ) district zoning to planned
unit development (PUD) district zoning. The ordinance may include
exemption from or waiver of fees, alternative funding methods,
modifications of City regulations, and acquisition of property. First Reading
approved on October 20, 2016. Vote: 8-2, Council Member Houston and
Mayor Pro Tem Tovo voted nay; Council Member Troxclair was off the dais.
Owner/Applicant: ARG Bull Creek, Ltd. (Garrett Martin). Agent: Thrower
Design (A. Ron Thrower). City Staff: Sherri Sirwaitis, 512-974-3057.
12:00 PM - Citizen Communications: General
Carlos León - 1) God, Jesus Christ, and the Holy Spirit are the most high and
mighty; 2) Eradicate Austin's alien chemtrails; 3) Losing your marbles Vol. II,
Part ?
Gus Peña - 1) Happy Veterans Day to all my Military veterans. Veterans Day is
Nov. 11, 2016. We veterans gave it our all. 2) You all will have the day off.
Many of our veterans are homeless or unemployed. Please thank a veteran for
his or her service to our country's freedom, safety and democracy and for other
countries freedom, safety, and democracy. 3)Especially recognize, thank, and
support our female veterans for their service to our country, and other
countries freedom safety and democracy. November 10, 2016 is my United
States Marine Corps Birthday. We (our U.S.M.C.) is 241 years old Semper Fi to
all my fellow Marines. We gave it our all. 4) My dad Lucio WWI vet. my step
brother Lucio World War II , Pilar, Edward, me Gus, United States Marines,
Gilbert, Lucio III Navy, Jesse Air Force. Peña family well represented and
fought for our country USA.
CAROLANNE ROSE KENNEDY - BLACKCHRISTMAS.
Asad Halai - Tax Property purchase - previous lien payout.
Moses Saldana - Pledge of Allegiance.
Sara Black - Oral response to Citizen survey.
Lisa Hinley - Restore Rundberg final report.
Zenobia Joseph - Public Information Requests, Greater Austin Black Chamber
of Commerce- $171K Accountability, FY 2017 Budget Recommendation.

Kyle Hoskins - TBA.
Reedy Spigner - East Austin Land Survey.
Executive Session
64. Discuss legal issues related to open government matters (Private consultation
with legal counsel - Section 551.071 of the Government Code).
65. Discuss legal issues related to the application of anti-lobbying regulations to
Request For Proposals CDL2003, for the management of biosolids reuse and
Request For Proposals JXP0501, for the sale and removal of compost
material. (Private consultation with legal counsel - Section 551.071 of the
Government Code)
66. Discuss legal issues related to Chapter 245 of the Texas Local Government
Code and proposed approval of a Project Consent Agreement for property
located at 2636 Bliss Spillar Road and 12501 Hewitt Lane. (Private
consultation with legal counsel - Section 551.071 of the Government Code)
4:00 PM - Public Hearings and Possible Actions
67. Conduct a public hearing and consider an ordinance regarding floodplain
variances for construction of a commercial building and associated parking at
1000 N. Lamar Blvd within the 25-year and 100-year floodplains of Shoal
Creek. (District 9)
68. Conduct a public hearing for the full purpose annexation of the
Wildhorse/Webb Tract annexation area (approximately 104 acres in eastern
Travis County at the northeastern corner of the intersection of Decker Lane
and Lindell Lane; contiguous to District 1).
69. Conduct a public hearing and consider an ordinance amending City Code
Title 25 to require Historic Landmark Commission review of demolition
applications for structures that are fifty years or older and dedicated to
certain civic uses.
70. Conduct a public hearing and consider an appeal of an outdoor music venue
permit, approved by the Development Services Department, for the Scoot
Inn at 1308 E. 4th Street.
71. Conduct a public hearing and consider second and third readings of an
ordinance approving a Project Consent Agreement waiving provisions of
City Code Title 25 to incentivize preservation of a 41.04 acre tract of land at
2636 Bliss Spillar Road located within the Barton Springs Zone and allowing
construction of commercial development of a 12.08 acre tract of land located
at 12501 Hewitt Lane in the City’s Desired Development Zone.

Adjourn

The City of Austin is committed to compliance with the Americans with Disabilities Act.
Reasonable modifications and equal access to communications will be provided upon request.
For assistance, please call 512-974-2210 or TTY users route through 711.
A person may request a Spanish language interpreter be made available by contacting the Office of
the City Clerk not later than twenty-four hours before the scheduled time of the item on which the
person wishes to speak. Please call (512) 974-2210 in advance or inform the City Clerk’s staff
present at the council meeting.
Cualquier persona puede solicitar servicios de intérprete en español comunicándose con la oficina del
Secretario/a Municipal a no más tardar de veinte y cuatro horas antes de la hora determinada para el
asunto sobre el cual la persona desea comentar. Por favor llame al (512) 974-2210 con anticipo o
informe al personal del Secretario/a Municipal presente en la sesión del Consejo.
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AUSTIN CITY COUNCIL
MINUTES

REGULAR MEETING
THURSDAY, NOVEMBER 10, 2016

The following represents the actions taken by the Austin City Council in the order they occurred
during the meeting. While the minutes are not in sequential order, all agenda items were discussed.
The City Council of Austin, Texas, convened in a regular meeting on Thursday, November 10, 2016
in the Council Chambers of City Hall, 301 West Second Street, Austin, Texas.
Mayor Adler called the Council Meeting to order at 10:15 a.m.
CONSENT AGENDA
The following items were acted on by one motion.
1.

Approve the minutes of the Austin City Council work session of November 1, 2016 and regular
meeting of November 3, 2016.
The minutes from the City Council work session of November 1, 2016 and regular meeting
of November 3, 2016 were approved on consent on Council Member Renteria’s motion,
Council Member Pool’s second on an 11-0 vote.

Item 2 was pulled for discussion.
3.

Approve a resolution to nominate Samsung Austin Semiconductor, LLC for designation by the
Governor’s Office of Economic Development and Tourism as a single Texas Enterprise Project in
accordance with Chapter 2303 of the Texas Government Code.
Resolution No. 20161110-003 was approved on consent on Council Member Renteria’s
motion, Council Member Pool’s second on a 9-1 vote. Council Member Zimmerman voted
nay. Council Member Troxclair abstained.

4.

Approve the negotiation and execution of an agreement with Latino Healthcare Forum to
implement community health improvement strategies for an 11-month term from November 1,
2016 through September 30, 2017, in an amount not to exceed $175,000, for a total contract
amount not to exceed $175,000.
The motion approving the negotiation and execution of an agreement with Latino
Healthcare Forum was approved on consent on Council Member Renteria’s motion,
Council Member Pool’s second on a 9-1 vote. Council Member Zimmerman voted nay.
Council Member Troxclair abstained.

5.

Authorize negotiation and execution of a legal services contract with the law firm of Lloyd
Gosselink Rochelle and Townsend, P.C. in an amount not to exceed $700,000.00, to represent the
1
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City in the rate case filed with the Public Utility Commission by Shady Hollow MUD appealing
wholesale water and wastewater rates.
The motion authorizing negotiation and execution of a contract with Lloyd Gosselink
Rochelle and Townsend, P.C. was approved on consent on Council Member Renteria’s
motion, Council Member Pool’s second on a 9-2 vote. Those voting aye were: Mayo Adler,
Mayor Pro Tem Tovo, Council Members Casar, Gallo, Garza, Houston, Kitchen, Pool, and
Renteria. Those voting nay were: Council Members Troxclair and Zimmerman.
Item 6 pulled for discussion.
7.

Approve an ordinance setting the council meeting schedule for calendar year 2017.
The motion to approve the ordinance was made by Council Member Renteria and seconded
by Council Member Pool.
A motion to amend the ordinance was made by Council Member Gallo. The motion was
accepted without objection. The amendment was to cancel the March 7, 2017 work session,
March 8, 2017 budget work session and March 9, 2017 regular meeting.
Ordinance No. 20161110-007 was approved as amended above on consent on Council
Member Renteria’s motion, Council Member Pool’s second on an 11-0 vote.

Item 8 was pulled for discussion.
9.

Amend Ordinance No. 20090827-078 to correct a reference to zoning for property described in
zoning file C14-2009-0055.
Ordinance No. 20161110-009 was approved on consent on Council Member Renteria’s
motion, Council Member Pool’s second on an 11-0 vote.

10.

Approve an ordinance amending City Code Chapter 9-2 relating to the requirements for non-peak
hour concrete installation within portions of the Central Business District (CBD) and Public (P)
zoning districts.
A motion to approve the ordinance was made by Council Member Renteria and seconded
by Council Member Pool.
A motion to revise the ordinance was made without objection. The amendment was to:






Revise § 9-2-21 (B) (1) (a) to read: Maximum sound level: 83 decibels unless further
restricted by the sound management plan.
Revise § 9-2-21 (B) (2) (a) to read: Maximum sound level: 78 decibels unless further
restricted by the sound management plan.
Revise § 9-2-21 (B) (5) to read: If a neighbor adjacent to a site with an active permit
under this section alleges a violation of the applicable decibel limit, the accountable
official shall deploy sound monitoring equipment to the site and document whether or
not the applicable decibel restriction has been violated. The sound data provided by the
sound monitoring equipment will be made available in real time if possible.
Revise § 9-2-21 (E) (1) (b) to read: provided to representatives of property owners and
residents within 600 feet.

Ordinance No. 20161110-010 was approved as amended above on consent on Council
Member Renteria’s motion, Council Member Pool’s second on an 11-0 vote.
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11.

Authorize a negotiation and execution of an agreement with Aero Solutions LLC, for professional
services related to licensing right-of-way and city property for small cell antenna, for an amount
not to exceed $205,200. (Notes: This procurement was reviewed for subcontracting opportunities
in accordance with City Code Chapter 2-9C Minority Owned and Women Owned Business
Enterprise Procurement Program. For the services required for this procurement there were
insufficient subcontracting opportunities; therefore, no subcontraction goals were established.)
The motion authorizing negotiation and execution of an agreement with Aero Solutions
LLC was approved on consent on Council Member Renteria’s motion, Council Member
Pool’s second on a 10-0 vote. Council Member Troxclair abstained.

12.

Approve an ordinance amending Exhibit A to the Fiscal Year 2016-2017 City of Austin Fee
Schedule Ordinance No. 20160914-003 to set administrative fees and rental fees for considering,
approving, monitoring, and licensing the use of right of way and transportation infrastructure by
wireless service providers for small cell networks.
This item was postponed to December 8, 2016 on consent on Council Member Renteria’s
motion, Council Member Pool’s second on an 11-0 vote.

13.

Approve appointments and certain related waivers to citizen boards and commissions, to Council
committees and other intergovernmental bodies and removal and replacement of members; and
amendments to board and commission bylaws.
The following appointments and certain related waivers were approved on consent on
Council Member Renteria’s motion, Council Member Pool’s second on an 11-0 vote.
Nominations
Board/Nominee
Animal Advisory Commission
Nancy Nemer
Visitor Impact Task Force
Bill Worsham

Nominated by

Travis County Commissioners Court

Public Safety Commission

14.

Approve an ordinance waiving or reimbursing certain fees for the Shakespeare in the Park event
sponsored by the Something for Nothing Theater which was held October 14-29, 2016 at Ramsay
Park. (Notes: SPONSOR: Council Member Sheri Gallo CO 1: Mayor Pro Tem Kathie Tovo CO
2: Council Member Ann Kitchen CO 3: Council Member Sabino "Pio" Renteria CO 4: Council
Member Leslie Pool)
Ordinance No. 20161110-014 was approved on consent on Council Member Renteria’s
motion, Council Member Pool’s second on an 11-0 vote.

15.

Approve an ordinance waiving or reimbursing certain fees for the Truth be Told fundraising event
sponsored by Truth be Told which was held Thursday, October 27th, 2016 at the Asian American
Resource Center. (Notes: SPONSOR: Council Member Sheri Gallo CO 1: Mayor Pro Tem Kathie
Tovo CO 2: Council Member Gregorio Casar CO 3: Council Member Ora Houston CO 4:
Council Member Delia Garza)
Ordinance No. 20161110-015 was approved on consent on Council Member Renteria’s
motion, Council Member Pool’s second on a 10-0 vote. Council Member Troxclair
abstained.
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Item 16 was pulled for discussion.
17.

Approve the waiver or reimbursement of certain fees under City Code Chapter 14-8 for the Travis
Country 5K event sponsored by Travis Country Homeowner's Association which was held May
1, 2016 on Travis Country Circle and Republic of Texas Boulevard. (Notes: SPONSOR: Council
Member Ellen Troxclair CO 1: Council Member Ora Houston CO 2: Council Member Sheri
Gallo CO 3: Council Member Don Zimmerman)
The motion approving the waiver or reimbursement of certain fees for the Travis Country
5K event was approved on consent on Council Member Renteria’s motion, Council Member
Pool’s second on a 10-0 vote. Council Member Troxclair abstained.

18.

Set a public hearing to consider an ordinance regarding floodplain variances for the construction
of a new single family residence at 4515 Avenue D as requested by the owner of the property.
The property is located in the 25-year and 100-year floodplains of Waller Creek. (District 9)
(Suggested date and time: December 8, 2016, 4:00 p.m. at Austin City Hall, 301 W. Second
Street).
The public hearing was set on consent for December 8, 2016 4:00 p.m. at 301 W. Second
Street, Austin, TX on Council Member Renteria’s motion, Council Member Pool’s second
on an 11-0 vote.

Items 19 through 23 were closed for Public Hearings Items.
Items 24 through 32 were Zoning Ordinances / Restrictive Covenants (HEARINGS CLOSED)
Items 33 through 63 were a Zoning and Neighborhood Plan Amendment (Public Hearing and Possible
Action).
Items 64 through 66 were Executive Session Items.
Items 67 through 71 were public hearing items set for 4:00 p.m.
DISCUSSION ITEMS
24.

NPA-2016-0010.02 - East Sixth Street Village - District 3 - Approve second and third readings of
an ordinance amending Ordinance No. 011213-43, the Holly Neighborhood Plan, an element of
the Imagine Austin Comprehensive Plan, to change the land use designation on the future land
use map (FLUM) on property locally known as 622 Pedernales Street (Lady Bird Lake
Watershed) from Industry land use to Mixed Use land use. First Reading approved on September
22, 2016. Vote: 10-0, Council Member Troxclair was off the dais. Owner/Applicant: 2422
Hidalgo Street, LP (M. Timothy Clark). Agent: 2422 Hidalgo Street, LP (David Cox). City Staff:
Maureen Meredith, 512-974-2695.
This item was postponed to December 8, 2016 at the request of staff on Council Member
Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.

25.

C14-2016-0041 - East Sixth Street Village South - District 3 - Approve second and third readings
of an ordinance amending City Code Title 25 by rezoning property locally known as 2416 East
Sixth Street (Lady Bird Lake Watershed) from limited industrial services-conditional overlayneighborhood plan (LI-CO-NP) combining district zoning to general commercial services-vertical
mixed use building-conditional overlay-neighborhood plan (CS-V-CO-NP) combining district
zoning. First Reading approved on September 22, 2016. Vote: 10-0, Council Member Troxclair
4
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was off the dais. Owner/Applicant: 2416 East Sixth Street, L.P. (David Cox). City Staff: Heather
Chaffin, 512-974-2122.
This item was postponed to December 8, 2016 at the request of staff on Council Member
Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.
26.

C14-2016-0043 - East Sixth Street Village North - District 3 - Approve second and third readings
of an ordinance amending City Code Title 25 by rezoning property locally known as 622
Pedernales Street (Lady Bird Lake Watershed) from limited industrial services-conditional
overlay-neighborhood plan (LI-CO-NP) combining district zoning to general commercial
services-mixed use-conditional overlay-neighborhood plan (CS-MU-CO-NP) combining district
zoning. First Reading approved on September 22, 2016. Vote: 10-0, Council Member Troxclair
was off the dais. Owner/Applicant: 2416 East Sixth Street, L.P. (David Cox). City Staff: Heather
Chaffin, 512-974-2122.
This item was postponed to December 8, 2016 at the request of staff on Council Member
Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.

27.

NPA-2016-0025.01 - Lantana Tract 33 - District 8 - Approve second and third readings of an
ordinance amending Ordinance No. 20081211-096, the Oak Hill Combined Neighborhood Plan,
an element of the Imagine Austin Comprehensive Plan, to change the land use designation on the
future land use map (FLUM) on property locally known as 6701, 6825-½, and 7045-½ Rialto
Boulevard (Barton Creek Watershed; Williamson Creek Watershed-Barton Springs Zone) from
Office land use to Multifamily land use. First Reading approved on September 22, 2016. Vote:
10-0, Council Member Troxclair was off the dais. Owner/Applicant: Lantana Tract 33, L.P.
(Barry P. Marcus). Agent: Smith, Robertson, Elliott & Douglas, LLP (Mary Stratmann). City
Staff: Maureen Meredith, 512-974-2695.
This item was postponed to December 8, 2016 at the request of staff on Council Member
Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.

28.

C14-2016-0011 - Lantana Tract 33 - District 8 - Approve second and third readings of an
ordinance amending City Code Title 25 by rezoning property locally known as 6701, 6825-½,
and 7045-½ Rialto Boulevard (Barton Creek Watershed; Williamson Creek Watershed-Barton
Springs Zone) from general office-neighborhood plan (GO-NP) combining district zoning to
multifamily residence-moderate-high density- conditional overlay-neighborhood plan (MF-4CO-NP) combining district zoning. First Reading approved on September 22, 2016. Vote: 10-0,
Council Member Troxclair was off the dais. Owner/Applicant: Lantana Tract 33, LP (Barry P.
Marcus). Agent: Smith, Robertson, Elliott & Douglas, LLP (David Hartman). City Staff: Andrew
Moore, 512-974-7604.
This item was postponed to December 8, 2016 at the request of staff on Council Member
Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.

29.

NPA-2016-0016.03 – Casa Lara – District 3 – Approve second and third readings of an ordinance
amending Ordinance No. 030327-12, the Govalle/Johnston Terrace Combined Neighborhood
Plan, an element of the Imagine Austin Comprehensive Plan, to change the land use designation
on the future land use map (FLUM) on property locally known as 6011 Bolm Road (Boggy Creek
Watershed) from Commercial land use to Mixed Use land use. First Reading approved on
October 13, 2016. Vote 10-0, Council Member Troxclair was off the dais. Owner/Applicant:
Jeanette Lara Lewis. Agent: Oakland Urban (Christopher Oakland). City Staff: Maureen
Meredith, 512-974-2695.
Ordinance No. 20161110-029 to change the land use designation on the future land use map
(FLUM) to Mixed Use land use was approved on Council Member Zimmerman’s motion,
Council Member Houston’s second on an 11-0 vote.
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30.

C14-2016-0082 - Casa Lara - District 3 - Approve second and third readings of an ordinance
amending City Code Title 25 by rezoning property locally known as 6011 Bolm Road (Boggy
Creek Watershed) from community commercial-neighborhood plan (GR-NP) combining district
zoning to community commercial-mixed use-neighborhood plan (GR-MU-NP) combining district
zoning. First Reading approved on October 13, 2016. Vote 10-0, Council Member Troxclair was
off the dais. Owner: Jeanette Lara Lewis. Applicant: Oakland Urban (Christopher Oakland). City
Staff: Heather Chaffin, 512-974-2122.
Ordinance No. 20161110-030 for community commercial-mixed use-neighborhood plan
(GR-MU-NP) combining district zoning was approved on Council Member Zimmerman’s
motion, Council Member Houston’s second on an 11-0 vote.

31.

C14-2016-0037 – Scofield Apartments – District 7 – Approve second and third readings of an
ordinance amending City Code Title 25 by rezoning property locally known as 13121, 13125,
13133, 13139, 13145, 13147 FM 1325 and 3001 Scofield Ridge Parkway (Walnut Creek
Watershed) from community commercial (GR) district zoning to community commercial-mixed
use-conditional overlay (GR-MU-CO) combining district zoning, with conditions. First Reading
approved on October 13, 2016. Vote: 9-0, Council Member Renteria and Council Member
Troxclair were off the dais. Owner/Applicant: Ringgold Partners II, L.P. (John Bultman, III).
Agent: Drenner Group (Amanda Swor). City Staff: Sherri Sirwaitis, 512-974-3057.
Ordinance No. 20161110-031 for community commercial-mixed use-conditional overlay
(GR-MU-CO) combining district zoning, with conditions was approved on Council Member
Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.

Item 32 was pulled for discussion.
33.

C14-85-288.8 (RCA3) - Lantana Tract 33 - District 8 - Conduct a public hearing to amend a
restrictive covenant on property locally known as 6701, 6825-½, and 7045-½ Rialto Boulevard
(Barton Creek Watershed; Williamson Creek Watershed-Barton Springs Zone). Staff
Recommendation: To grant the amendment to remove net leasable square footage and floor-toarea ratio restriction, reduce the allowable impervious cover and require on-site water quality
controls. Planning Commission Recommendation: To grant the amendment to remove net
leasable square footage and floor-to-area ratio restriction, reduce the allowable impervious cover
and require on-site water quality controls. Owner/Applicant: Lantana Tract 33, LP (Barry P.
Marcus). Agent: Smith, Robertson, Elliott & Douglas, LLP (David Hartman). City Staff: Andrew
Moore, 512-974-7604.
This item was postponed to December 8, 2016 at the request of staff on Council Member
Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.

34.

NPA-2015-0015.03 - 5010 & 5012 Heflin Lane - District 1 - Conduct a public hearing and
approve an ordinance amending Ordinance No. 021107-Z-11 the East MLK Neighborhood Plan,
an element of the Imagine Austin Comprehensive Plan, to change the land use designation on the
future land use map (FLUM) on property locally known as 5010 and 5012 Heflin Lane (Fort
Branch Creek Watershed) from Single Family land use to High Density Single Family land use.
Staff Recommendation: Not applicable; Case withdrawn by Applicant. Planning Commission
Recommendation: Not applicable; Case withdrawn by Applicant. Owner: Heflin Phase I, LLC
and Shirley Green (Lynn Yuan). Applicant: Metcalfe Wolff Stuart & Williams, LLP (Michele
Rogerson Lynch). City Staff: Kathleen Fox, 512-974-787.
This item was withdrawn without objection.
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C14-2015-0114 - 5010 & 5012 Heflin Lane - District 1 - Conduct a public hearing and approve
an ordinance amending City Code Title 25 by rezoning property locally known as 5010 and 5012
Heflin Lane (Fort Branch Creek Watershed) from single family residence-small lot-neighborhood
plan (SF-4A-NP) combining district zoning to townhouse and condominium residenceneighborhood plan (SF-6-NP) combining district zoning. Staff Recommendation: Not applicable;
Case withdrawn by Applicant. Planning Commission Recommendation: Not applicable; Case
withdrawn by Applicant. Owner: Heflin Phase I, LLC and Shirley Green (Lynn Yuan). Applicant:
Metcalfe Wolff Stuart & Williams, LLP (Michele Rogerson Lynch). City Staff: Heather Chaffin,
512- 974-2122.
This item was withdrawn without objection.

Item 36 and 37 were pulled for discussion.
38.

NPA-2016-0013.01 - Bouldin Courts - District 9 - Conduct a public hearing and approve an
ordinance amending Ordinance No. 20020533-32, the Bouldin Creek Neighborhood Plan, an
element of the Imagine Austin Comprehensive Plan, to change the land use designation on the
future land use map (FLUM) on property locally known as 908, 1000, & 1002 South 2nd Street
(East Bouldin Watershed) from Single Family to Higher Density Single Family land use. Staff
Recommendation: To grant Higher Density Single Family land use. Planning Commission
Recommendation: To grant Higher Density Single Family land use. Owner/Applicant: PSW
Homes, LLC (Jarrod Corbell). City Staff: Maureen Meredith, (512) 974-2695.
This item was postponed to December 1, 2016 at the request of the applicant on Council
Member Zimmerman’s motion, Council Member Houston’s second on a 10-0 vote. Mayor
Pro Tem Tovo recused herself.

39.

C14-2016-0077 – Bouldin Courts – District 9 – Conduct a public hearing and approve an
ordinance amending City Code Title 25 by rezoning property locally known as 900, 904, 908,
1000 & 1002 South 2nd Street and 705 Christopher Street (East Bouldin Creek Watershed)
community commercial-mixed use-conditional overlay-neighborhood plan (GR-MU-CO-NP)
combining district zoning and family residence-neighborhood plan (SF-3-NP) combining district
zoning to townhouse and condominium residence-neighborhood plan (SF-6-NP) combining
district zoning. Staff Recommendation: To grant townhouse and condominium residenceconditional overlay-neighborhood plan (SF-6-CO-NP) combining district zoning. Planning
Commission Recommendation: To grant townhouse and condominium residence-conditional
overlay-neighborhood plan (SF-6-CO-NP) combining district zoning. Agent: PSW Homes (Jarred
Corbell). Owner: 1st Street Highlands LP (PSW Homes). City Staff: Andrew Moore, 512-9747604.
This item was postponed to December 1, 2016 at the request of the applicant on Council
Member Zimmerman’s motion, Council Member Houston’s second on a 10-0 vote. Mayor
Pro Tem Tovo recused herself.

40.

NPA-2016-0021.01 - Ben White Zoning - District 3 - Conduct a public hearing and approve an
ordinance amending Ordinance No. 20061116-055 of the East Riverside/Oltorf Combined
Neighborhood Plan, an element of the Imagine Austin Comprehensive Plan, to change the future
land use designation on the future land use map (FLUM) on property locally known as 5016 ½ E.
Ben White Blvd. (Country Club West/Carson Creek Watershed) from Commercial land use to
Mixed Use land use. Staff Recommendation: To grant Commercial land use and Mixed Use land
use. Planning Commission Recommendation: To grant Commercial land use and Mixed Use land
use. Owner/Applicant: Ashley Gibson). Agent: Brown and Gay Engineers (Steven Buffum, P.E.).
City Staff: Maureen Meredith, 512-974-2695.
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This item was postponed to December 8, 2016 at the request of the applicant on Council
Member Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.
41.

C14-2016-0069 - Ben White Zoning - District 3 - Conduct a public hearing and approve an
ordinance amending City Code Chapter 25-2 by rezoning property locally known as 5016 ½ East
Ben White Boulevard (West Country Club and Carson Creek Watersheds) from general
commercial services-conditional overlay-neighborhood plan (CS-CO-NP) combining district
zoning to general commercial services-mixed use-conditional overlay-neighborhood plan (CSMU-CO-NP) combining district zoning for Tract 1 and from community commercial-conditional
overlay-neighborhood plan (GR-CO-NP) combining district zoning to community commercialmixed use-conditional overlay -neighborhood plan (GR-MU-CO-NP) combining district zoning
for Tract 2. Staff Recommendation: To grant general commercial services-conditional overlayneighborhood plan (CS-CO-NP) combining district zoning for Tract 1, general commercial
services-mixed use-conditional overlay (CS-MU-CO) combining district zoning for Tract 2 and
community commercial-mixed use-conditional overlay-neighborhood plan (GR-MU- CO-NP)
combining district zoning for Tract 3. Planning Commission Recommendation: To grant general
commercial services-mixed use-conditional overlay-neighborhood plan (CS-MU-CO-NP)
combining district zoning for Tract 1 and community commercial-mixed use-conditional overlayneighborhood plan (GR-MU-CO-NP) combining district zoning for Tract 2. Applicant: Brown &
Gay Engineers (Steven Buffum). Owner: Azur Property Investment. City Staff: Andrew Moore,
512-974-7604.
This item was postponed to December 8, 2016 at the request of the applicant on Council
Member Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.

Items 42 and 43 were pulled for discussion.
44.

C14-2016-0020 - Lantana IV - District 8 - Conduct a public hearing and approve an ordinance
amending City Code Title 25 by rezoning property locally known as 7717 Southwest Parkway
(Williamson Creek Watershed-Barton Springs Zone) from neighborhood commercialneighborhood plan (LR-NP) combining district zoning to community commercial-mixed useneighborhood plan (GR-MU-NP) combining district zoning. Staff Recommendation: Pending.
Planning Commission Recommendation: To be reviewed on December 13, 2016.
Owner/Applicant: JDI Holding LLC (Douglas Ivey). Agent: Permit Partners LLC (David
Cancialosi). City Staff: Andrew Moore, 512-974-7604.
This item was postponed to December 15, 2016 at the request of staff on Council Member
Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.

45.

C14-2016-0021 - Double Creek Residences - District 5 - Conduct a public hearing and approve
an ordinance amending City Code Title 25 by rezoning property locally known as 420 East FM
1626 Road
(Onion Creek Watershed) from general commercial services-conditional overlay
(CS-CO) combining district zoning, general commercial services-mixed use-conditional overlay
(CS-MU-CO) combining district zoning, and community commercial (GR-CO) combining
district zoning to general commercial services-mixed use-conditional overlay (CS-MU-CO)
combining district zoning. Staff Recommendation: Pending. Zoning and Platting Commission
Recommendation: To be reviewed on December 6, 2016. Owner/Applicant: Riddell Family
Limited Partnership (Jim Henry). Agent: Walters Southwest (Amanda Swor). City Staff: Wendy
Rhoades, 512-974-7719.
This item was postponed to December 15, 2016 at the request of staff on Council Member
Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.

Item 46 was pulled for discussion.
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47.

C14-2016-0050 - Plaza Saltillo Tract 1/2/3 - District 3 - Conduct a public hearing and approve an
ordinance amending City Code Title 25 by rezoning property locally known as 901, 1011, and
1109 E. 5th Street (Waller Creek Watershed) from transit oriented development-neighborhood
plan (TOD-NP) combining district zoning to transit oriented development-central urban
redevelopment-neighborhood plan (TOD-CURE-NP) combining district zoning. Staff
Recommendation: To grant transit oriented development-central urban redevelopmentneighborhood plan (TOD-CURE-NP) combining district zoning. Planning Commission
Recommendation: To be reviewed on November 8, 2016. Owner: Capital Metro Transportation
Authority (Shanea Davis). Applicant: Land Use Solutions, LLC (Michele Haussmann). City
Staff: Heather Chaffin, 512-974-2122.
This item was postponed to December 15, 2016 at the request of staff on Council Member
Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.

48.

C14-2016-0049 - Plaza Saltillo Tract 4/5 - District 3 - Conduct a public hearing and approve an
ordinance amending City Code Title 25 by rezoning property locally known as 1211 and 1301 E.
5th Street (Waller Creek Watershed; Lady Bird Lake Watershed) from transit oriented
development-neighborhood plan (TOD-NP) combining district zoning to transit oriented
development-central urban redevelopment-neighborhood plan (TOD-CURE-NP) combining
district zoning. Staff Recommendation: To grant transit oriented development-central urban
redevelopment-neighborhood plan (TOD-CURE-NP) combining district zoning. Planning
Commission Recommendation: To be reviewed on November 8, 2016. Owner: Capital Metro
Transportation Authority (Shanea Davis). Applicant: Land Use Solutions, LLC (Michele
Haussmann). City Staff: Heather Chaffin, 512-974-2122.
This item was postponed to December 15, 2016 at the request of staff on Council Member
Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.

49.

C14-2016-0051 - Plaza Saltillo Tract 6 - District 3 - Conduct a public hearing and approve an
ordinance amending City Code Title 25 by rezoning property locally known as 413 Navasota
Street (Lady Bird Lake Watershed) from transit oriented development-neighborhood plan (TODNP) combining district zoning to transit oriented development-central urban redevelopmentneighborhood plan (TOD-CURE-NP) combining district zoning. Staff Recommendation: To
grant transit oriented development-central urban redevelopment-neighborhood plan (TODCURE-NP) combining district zoning. Planning Commission Recommendation: To be reviewed
on November 8, 2016. Owner: Capital Metro Transportation Authority (Shanea Davis).
Applicant: Land Use Solutions, LLC (Michele Haussmann). City Staff: Heather Chaffin, 512974-2122.
This item was postponed to December 15, 2016 at the request of staff on Council Member
Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.

50.

C14-2016-0063.SH - Villas at Vinson Oak Rezone - District 3 - Conduct a public hearing and
approve an ordinance amending City Code Title 25 by rezoning property locally known as 4507
and 4511 Vinson Drive (Williamson Creek Watershed) from family residence-neighborhood plan
(SF-3-NP) combining district zoning to townhouse and condominium residence-neighborhood
plan (SF-6-NP) combining district zoning. Staff Recommendation: To grant townhouse and
condominium residence-neighborhood plan (SF-6-NP) combining district zoning. Planning
Commission Recommendation: To be reviewed December 13, 2016. The ordinance may include
waiver of fees. Owner/Applicant: Notigius LLC - Series Vinson (Antonio Giustino). Agent:
Perales Engineering, LLC (Jerry Perales, P.E.). City Staff: Wendy Rhoades, 512-974-7719. A
valid petition has been filed in opposition to this rezoning request.
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This item was postponed to December 15, 2016 at the request of staff on Council Member
Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.
51.

C14-2016-0065 - Pioneer Bank on W. 38th St. - District 9 - Conduct a public hearing and
approve an ordinance amending City Code Title 25 by rezoning property locally known as 623
West 38th Street (Waller Creek Watershed) from community commercial-conditional overlayneighborhood plan (GR-CO-NP) combining district zoning to community commercialconditional overlay-neighborhood plan (GR-CO-NP) combining district zoning, to change a
condition of zoning. Staff Recommendation: To grant community commercial-conditional
overlay-neighborhood plan (GR-CO-NP) combining district zoning, to change a condition of
zoning. Planning Commission Recommendation: To be reviewed December 13, 2016. Owner:
Pioneer Bank, SSB (Brian May). Applicant: Doucet & Associates (Ted McConaghy). City Staff:
Heather Chaffin, 512- 974-2122.
This item was postponed to December 15, 2016 at the request of staff on Council Member
Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.

52.

C14-2016-0068 - 1308 E. Braker Lane Rezoning - District 1 - Conduct a public hearing and
approve an ordinance amending City Code Title 25 by rezoning property locally known as 1308
East Braker Lane (Walnut Creek Watershed) from single family residence-standard lot (SF-2)
district zoning to multifamily residence-moderate-high density (MF-4) district zoning. Staff
Recommendation: To grant multifamily residence-low density (MF-2) district zoning. Zoning and
Platting Commission Recommendation: To grant multifamily residence-low density (MF-2)
district zoning. Owner: Sinh Trong Le. Applicant: Thrower Design (Ron Thrower). City Staff:
Heather Chaffin, 512-974-2122.
The public hearing was conducted and a motion to close the public hearing and approve
Ordinance No. 20161110-052 as amended for multifamily residence-low density (MF-2-CO)
with a conditional overlay prohibiting multi-family residential uses, allowing all other
permitted uses under multi-family residence-low density (MF-2-CO) combining district
zoning was approved on Council Member Zimmerman’s motion, Council Member
Houston’s second on an 11-0 vote.

Item 53 was pulled for discussion.
54.

C14-2016-0078 – 1114 Kramer Lane Rezoning – District 4 – Conduct a public hearing and
approve an ordinance amending City Code Title 25 by rezoning property locally known as 1114
Kramer Lane and 11107 Plains Trail and 11109 Plains Trail (Little Walnut Creek Watershed)
from neighborhood commercial-conditional overlay (LR-CO) combining district zoning and
neighborhood office (NO) district zoning to multifamily residence-medium density (MF-3)
district zoning. Staff Recommendation: To grant multifamily residence-medium densityconditional overlay (MF-3-CO) combining district zoning. Zoning and Platting Commission
Recommendation: To grant multifamily residence-medium density-conditional overlay (MF-3CO) combining district zoning. Owner/Applicant: Octavian Herescu. Agent: Land Answers, Inc.
(Jim Wittliff). City Staff: Sherri Sirwaitis, 512-974-3057.
The public hearing was conducted and a motion to close the public hearing and approve
Ordinance No. 20161110-054 for multifamily residence-medium density-conditional overlay
(MF-3-CO) combining district zoning was approved on Council Member Zimmerman’s
motion, Council Member Houston’s second on an 11-0 vote.

55.

C14-2016-0086 – La Mexicana Supermercado Rezoning – District 2 – Conduct a public hearing
and approve an ordinance amending City Code Title 25 by rezoning property locally known as
2004 East William Cannon Drive (Williamson Creek Watershed) from neighborhood commercial
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(LR) district zoning and multifamily residence-medium density (MF-3) district zoning to
neighborhood commercial (LR) district zoning for Tract 1 and multifamily residence-medium
density (MF-3) district zoning for Tract 2. Staff Recommendation: To grant neighborhood
commercial (LR) district zoning for Tract 1 and multifamily residence-medium density (MF-3)
district zoning for Tract 2. Zoning and Platting Commission Recommendation: To grant
neighborhood commercial (LR) district zoning for Tract 1 and multifamily residence-medium
density (MF-3) district zoning for Tract 2. Owner/Applicant: TATI Investments Group, LLC
(Zulfiqar Maknojia). Agent: Cuatro Consultants, Ltd. (Hugo Elizondo, Jr.). City Staff: Wendy
Rhoades, 512-974-7719.
This item was postponed to December 15, 2016 at the request of the neighborhood on
Council Member Zimmerman’s motion, Council Member Houston’s second on an 11-0
vote.
56.

C14-2016-0091 – ACS/Bearcreek Properties – District 5 – Conduct a public hearing and approve
an ordinance amending City Code Title 25 by rezoning property locally known as 4001 S. Lamar
Boulevard (Williamson Creek Watershed; Barton Creek Watershed-Barton Springs Zone) from
general commercial services-vertical mixed use building (CS-V) combining district zoning to
commercial-liquor sales-vertical mixed use building (CS-1-V) combining district zoning. Staff
Recommendation: To grant commercial-liquor sales-vertical mixed use building-conditional
overlay (CS-1-V-CO) combining district zoning. Planning Commission Recommendation: To
grant commercial-liquor sales-vertical mixed use building-conditional overlay (CS-1-V-CO)
combining district zoning. Agent: Thrower Design (Ron Thrower). Owner: ACS/Bearcreek
Properties Ltd. (Manny Frahani). City Staff: Andrew Moore, 512-974-7604.
The public hearing was conducted and a motion to close the public hearing and approve the
ordinance on first reading only for commercial-liquor sales-vertical mixed use buildingconditional overlay (CS-1-V-CO) combining district zoning was approved on Council
Member Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.

57.

C14-2016-0095 – Completion of Lot 6 Zoning – District 8 – Conduct a public hearing and
approve an ordinance amending City Code Title 25 by rezoning property locally known as 9100
West State Highway 71 (Williamson Creek Watershed-Barton Springs Zone) from single family
residence-standard lot-neighborhood plan (SF-2-NP) combining district zoning to general officeneighborhood plan (GO-NP) combining district zoning. Staff Recommendation: To grant general
office-neighborhood plan (GO-NP) combining district zoning. Planning Commission
Recommendation: To grant general office-neighborhood plan (GO-NP) combining district
zoning. Owner/Applicant: River City Partners Management Ltd. (Lee Raines). Agent: Sprouse
Shrader Smith, PLLC (Terrence Irion). City Staff: Wendy Rhoades, 512-974-7719.
The public hearing was conducted and a motion to close the public hearing and approve
Ordinance No. 20161110-057 for general office-neighborhood plan (GO-NP) combining
district zoning was approved on Council Member Zimmerman’s motion, Council Member
Houston’s second on an 11-0 vote.

58.

C14-2016-0096 – 7901 Ranch Road 2222 – District 10 – Conduct a public hearing and approve
an ordinance amending City Code Title 25 by rezoning property locally known as 7901 Ranch to
Market Road 2222 (West Bull Creek Watershed) from limited office-conditional overlay (LOCO) combining district zoning to general office-mixed use (GO-MU) combining district zoning.
Staff Recommendation: To grant general office-mixed use-conditional overlay (GO-MU-CO)
combining district zoning. Zoning and Platting Commission Recommendation: To be reviewed
on November 15, 2016. Owner/Applicant: Malamae/Dentastic, LP (James V. Potter). Agent: John
Stinson. City Staff: Sherri Sirwaitis, 512-974-3057.
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This item was postponed to December 15, 2016 at the request of staff on Council Member
Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.
59.

C14-2016-0101 – 3900 Pearce Road – District 10 – Conduct a public hearing and approve an
ordinance amending City Code Title 25 by rezoning property locally known as 3900 Pearce Road
(Lake Austin Watershed) from rural residence (RR) district zoning to single family residencelarge lot (SF-1) district zoning. Staff Recommendation: To grant single family residence-large
lot-conditional overlay (SF-1-CO) combining district zoning. Zoning and Platting Commission
Recommendation: To grant single family residence-large lot-conditional overlay (SF-1-CO)
combining district zoning. Applicant: Luxor Custom Homes (Denise Perry). Owner: Luxor
Custom Homes (Blair Drenner). City Staff: Andrew Moore, 512-974-7604.
The public hearing was conducted and a motion to close the public hearing and approve
Ordinance No. 20161110-059 for single family residence-large lot-conditional overlay (SF-1CO) combining district zoning was approved on Council Member Zimmerman’s motion,
Council Member Houston’s second on an 11-0 vote.

60.

C14-2016-0102 – 3906 Pearce Road – District 10 – Conduct a public hearing and approve an
ordinance amending City Code Title 25 by rezoning property locally known as 3906 Pearce Road
(Lake Austin Watershed) from development reserve (DR) district zoning to single family
residence-large lot (SF-1) district zoning. Staff Recommendation: To grant single family
residence-large lot-conditional overlay (SF-1-CO) combining district zoning. Zoning and Platting
Commission Recommendation: To grant single family residence-large lot-conditional overlay
(SF-1-CO) combining district zoning. Applicant: Luxor Custom Homes (Denise Perry). Owner:
Luxor Custom Homes (Blair Drenner). City Staff: Andrew Moore, 512-974-7604.
The public hearing was conducted and a motion to close the public hearing and approve
Ordinance No. 20161110-060 for single family residence-large lot-conditional overlay (SF-1CO) combining district zoning was approved on Council Member Zimmerman’s motion,
Council Member Houston’s second on an 11-0 vote.

61.

C814-2012-0128.01.SH – thinkEAST Austin – District 1 – Conduct a public hearing and approve
an ordinance amending City Code Title 25 by rezoning property locally known as 1141 Shady
Lane and 5300 Jain Lane (Boggy Creek Watershed) from planned unit developmentneighborhood plan (PUD-NP) combining district zoning to planned unit developmentneighborhood plan (PUD-NP) combining district zoning, to change a condition of zoning. Staff
Recommendation: To grant planned unit development-neighborhood plan (PUD-NP) combining
district zoning, to change a condition of zoning. Planning Commission Recommendation: To
grant planned unit development-neighborhood plan (PUD-NP) combining district zoning, to
change a condition of zoning. The ordinance may include modification of city regulations.
Owner/Applicant: thinkEAST Austin Management, LLC (Richard deVarga). City Staff: Heather
Chaffin, 512-974-2122.
The public hearing was conducted and a motion to close the public hearing and approve
Ordinance No. 20161110-061 for planned unit development-neighborhood plan (PUD-NP)
combining district zoning, to change a condition of zoning was approved on Council
Member Zimmerman’s motion, Council Member Houston’s second on an 11-0 vote.

62.

C814-2014-0120 - Austin Oaks PUD - District 10 - Conduct a public hearing and approve an
ordinance amending City Code Chapter Title 25 by rezoning property locally known as 3409,
3420, 3429, 3445, 3520, 3636, 3701, 3721, 3724, and 3737 Executive Center Drive and 7601,
7718 and 7719 Wood Hollow Drive (Shoal Creek Watershed) from community commercial (GR)
district zoning, neighborhood commercial (LR) district zoning, limited office (LO) district zoning
and family residence (SF-3) district zoning to planned unit development (PUD) district zoning.
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Staff Recommendation: To grant planned unit development (PUD) district zoning. Zoning and
Platting Commission Recommendation: To grant planned unit development (PUD) district
zoning. The ordinance may include exemption from or waiver of fees, alternative funding
methods, modifications of City regulations, and acquisition of property. Applicant: Graves
Dougherty Hearon & Moody (Michael Whellan). Owner: Twelve Lakes LLC, Jon Ruff. City
Staff: Andrew Moore, 512-974-7604.
This item was postponed to December 15, 2016 at the request of the neighborhood on
Council Member Zimmerman’s motion, Council Member Houston’s second on an 11-0
vote.
63.

C814-2015-0074 – The Grove at Shoal Creek PUD – District 10 – Conduct a public hearing and
approve second reading of an ordinance amending City Code Title 25 by rezoning property
locally known as 4205 Bull Creek Road (Shoal Creek Watershed) from unzoned (UNZ) district
zoning to planned unit development (PUD) district zoning. The ordinance may include exemption
from or waiver of fees, alternative funding methods, modifications of City regulations, and
acquisition of property. First Reading approved on October 20, 2016. Vote: 8-2, Council Member
Houston and Mayor Pro Tem Tovo voted nay; Council Member Troxclair was off the dais.
Owner/Applicant: ARG Bull Creek, Ltd. (Garrett Martin). Agent: Thrower Design (A. Ron
Thrower). City Staff: Sherri Sirwaitis, 512-974-3057.
This item was postponed to December 6, 2016 at the request of Council on Council Member
Zimmerman’s motion, Council Member Houston’s second on a 9-2 vote. Those voting aye
were: Mayor Adler, Council Members Casar, Gallo, Houston, Kitchen, Pool, Renteria,
Troxclair, and Zimmerman. Those voting nay were: Mayor Pro Tem Tovo and Council
Member Garza.

DISCUSSION ITEM
21.

C7a-2016-0006 – Mooreland Addition – Approve an ordinance to annex the Mooreland Addition
annexation area for full purposes (approximately 34 acres in southwestern Travis County east of
the intersection of Manchaca Road and Mooreland Drive; contiguous to District 5). THE
PUBLIC HEARINGS FOR THIS ITEM WERE HELD AND CLOSED ON OCTOBER 6 AND
13, 2016.
The motion to deny the annexation request was approved on Council Member Kitchen’s
motion, Council Member Renteria’s second on a 7-4 vote. Those voting aye were: Mayor
Adler, Council Members Houston, Kitchen, Pool, Renteria, Troxclair, and Zimmerman.
Those voting nay were: Mayor Pro Tem Tovo, Council Members Casar, Garza, and Pool.

Mayor Adler recessed the meeting at 11:27 a.m.
Mayor Pro Tem Tovo reconvened the meeting at 12:07 p.m.
CITIZENS COMMUNICATIONS: GENERAL
Carlos León - 1) God, Jesus Christ, and the Holy Spirit are the most high and mighty; 2)
Eradicate Austin's alien chemtrails; 3) Losing your marbles Vol. II, Part ?
Gus Peña - 1) Happy Veterans Day to all my Military veterans. Veterans Day is Nov. 11, 2016.
We veterans gave it our all. 2) You all will have the day off. Many of our veterans are homeless
or unemployed. Please thank a veteran for his or her service to our country's freedom, safety and
democracy and for other countries freedom, safety, and democracy. 3)Especially recognize,
thank, and support our female veterans for their service to our country, and other countries
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freedom safety and democracy. November 10, 2016 is my United States Marine Corps Birthday.
We (our U.S.M.C.) is 241 years old Semper Fi to all my fellow Marines. We gave it our all. 4)
My dad Lucio WWI vet. my step brother Lucio World War II , Pilar, Edward, me Gus, United
States Marines, Gilbert, Lucio III Navy, Jesse Air Force. Peña family well represented and fought
for our country USA.
CAROLANNE ROSE KENNEDY - BLACKCHRISTMAS. – Not Present.
Asad Halai - Tax Property purchase - previous lien payout.
Moses Saldana - Pledge of Allegiance.
Sara Black - Oral response to Citizen survey.
Lisa Hinley - Restore Rundberg final report.
Zenobia Joseph - Public Information Requests, Greater Austin Black Chamber of Commerce$171K Accountability, FY 2017 Budget Recommendation.
Kyle Hoskins - TBA. – Not Present.
Reedy Spigner - East Austin Land Survey
Mayor Adler recessed the Council Meeting to go into Executive Session at 12:32 p.m.
EXECUTIVE SESSION
The City Council went into Executive Session, pursuant to Chapter 551 of the Texas Government
Code, to receive advice from Legal Counsel, to discuss matters of land acquisition, litigation, and
personnel matters as specifically listed on this agenda and to receive advice from Legal Counsel
regarding any other item on this agenda.
64.

Discuss legal issues related to open government matters (Private consultation with legal counsel Section 551.071 of the Government Code).
This item was withdrawn.

65.

Discuss legal issues related to the application of anti-lobbying regulations to Request For
Proposals CDL2003, for the management of biosolids reuse and Request For Proposals JXP0501,
for the sale and removal of compost material. (Private consultation with legal counsel - Section
551.071 of the Government Code)

66.

Discuss legal issues related to Chapter 245 of the Texas Local Government Code and proposed
approval of a Project Consent Agreement for property located at 2636 Bliss Spillar Road and
12501 Hewitt Lane. (Private consultation with legal counsel - Section 551.071 of the Government
Code)

Mayor Adler reconvened the meeting at 2:55 p.m.
DISCUSSION ITEMS CONTINUED
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16.

Approve a resolution initiating historic zoning for the property located at 1618 Palma Plaza and
initiating an amendment to City Code Chapter 25-11 relating to the release of certain demolition
permits. (Notes: SPONSOR: Mayor Pro Tem Kathie Tovo CO 1: Council Member Ora Houston
CO 2: Council Member Ann Kitchen CO 3: Council Member Leslie Pool)
The motion to approve the item failed on Mayor Pro Tem Tovo’s motion, Council Member
Pool’s second on a 3-8 vote. Those voting aye were: Mayor Pro Tem Tovo, Council
Members Houston and Pool. Those voting nay were: Mayor Adler, Council Members
Casar, Gallo, Garza, Kitchen, Renteria, Troxclair, and Zimmerman,

8.

Authorize the execution of an Affordable Housing Agreement for the Pilot Knob Planned Unit
Development. (District 2). Related to Item #32
No action was taken on this item.

32.

C814-2012-0152 - Pilot Knob Planned Unit Development - District 2 - Approve third reading of
an ordinance amending City Code Title 25 by zoning property locally known as east and
southeast of the intersection of East William Cannon Drive and McKinney Falls Parkway, and
west of South U.S. Highway 183 and FM 1625 (Cottonmouth Creek Watershed; North Fork
Creek Watershed; South Fork Creek Watershed) from interim-rural residence (I-RR) district
zoning and interim-single family residence-standard lot (SF-4A) district zoning to planned unit
development (PUD) district zoning. The ordinance may include exemption from or waiver of
fees, alternative funding methods, modifications of City regulations, and acquisition of property.
First Reading approved on October 8, 2015. Vote: 10-0, Council Member Pool was off the dais.
Second Reading approved on November 19, 2015. Vote: 11-0. Owner/Applicant: Carma Easton,
Inc. (Logan Kimble). Agent: Armbrust & Brown, L.L.P. (Lynn Ann Carley). City Staff: Wendy
Rhoades, 512-974-7719. Related to Item #8
A motion was made by Mayor Adler and seconded by Council Member Garza to approve
the ordinance with the following amendments:
To revise Part 8 (B) to read:
B. Owner-occupied Housing.
At least 10 percent of the total number of units sold as owner-occupied residential
housing units located within the Pilot Knob PUD will be made permanently available at
a price affordable to households with incomes at 80 percent of or below the median
family income in the Austin metropolitan statistical area (“Affordable Ownership
Unit(s)”) (collectively, the “Ownership Affordability Requirement”).
In addition the Landowner agrees to comply with the following:
1. The City and Landowner will enter into an Affordable Housing Agreement, approved
by City Council, to document how permanent affordability will be implemented.
2. All lots transferred by the Landowner to AHFC, or other entity designated by the City,
are subject to approval by AHFC or other entity designated by the City. The lots must
be fully developed, buildable, and the subdivision accepted by the City of Austin, and
integrated throughout the Pilot Knob PUD.
3. The Affordable Ownership Units constructed on any lot shall have substantially similar
architectural design and restrictions as other residential units offered for sale to the
general public.
4. Affordable Ownership units must:
a. Be sold to an income eligible household at 80 percent of or below median family
income in the Austin metropolitan statistical area;
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b. Include resale restrictions that require that resale of the affordable units must
be to a household at 80 percent of or below median family income in the Austin
metropolitan statistical area;
c. Contain restrictions that will cap the equity that can be achieved upon resale of
the affordable unit. Equity will be capped at the lesser of fair market value or 2
percent annually based on the original affordable sales price; and
d. Contain a Right of First Refusal to AHFC or other entity designated by the City.
If AHFC or other entity designated by the City does not exercise the right of
first refusal, then Affordable Ownership units must be sold to income eligible
purchasers.
The funding mechanism necessary to achieve the permanently affordable owneroccupied housing will be adopted by separate ordinance or other action and may
include:
1. Waiver of all or a portion of fees of any kind;
2. A monetary contribution by the landowner if the property or development is of a type
that is exempt from capital recovery or other fees that would otherwise have been paid
under the existing MUD Consent Agreements (either under existing or future
ordinance); and
3. Another affordable housing funding mechanism identified and established by the City
Council.
If a funding mechanism for owner-occupied affordable housing is not approved by City
Council in subsequent action, no agreement is reached with the Landowner, or an adopted
mechanism disallowed by a court or any other reason, then the Affordable Ownership Units
will be priced, at the time of their initial offering for sale, at a price that is affordable to a
household with an income level of 80 percent of the median family income in the Austin
metropolitan statistical area, as specified in Exhibit L of the Consent Agreements.

To delete Part 12 (H) (2).
Ordinance No. 20161110-032 for planned unit development (PUD) district zoning as
amended above was approved on Mayor Adler’s motion, Council Member Garza’s second
on a 9-1 vote. Council Member Zimmerman voted nay. Council Member Troxclair
abstained.
19.

C7a-2016-0003 – Entrada – Approve an ordinance to annex the Entrada annexation area for full
purposes (approximately 246 acres in northeastern Travis County south of Wells Branch Parkway
at the intersection of Immanuel Road and Crystal Bend Drive; contiguous to District 1). THE
PUBLIC HEARINGS FOR THIS ITEM WERE HELD AND CLOSED ON OCTOBER 6 AND
13, 2016.
The motion to approve the ordinance on first reading only and to direct staff to bring back
the ordinance for second and third readings at the January 26, 2017 Council meeting was
approved on Council Member Houston’s motion, Council Member Pool’s second on a 9-2
vote. Those voting aye were: Mayor Adler, Mayor Pro Tem Tovo and Council Members
Casar, Gallo, Garza, Houston, Kitchen, Pool and Renteria. Those voting nay were: Council
Members Troxclair and Zimmerman.

Items 20, 22, and 23 were acted on in a combined motion.
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20.

C7a-2016-0005 – Malone Preliminary Plan – Approve an ordinance to annex the Malone
Preliminary Plan annexation area for full purposes (approximately 40.48 acres in southwestern
Travis County one-half mile south of the intersection of West Slaughter Lane and Slaughter
Creek Drive between Slaughter Creek Drive and Bilbrook Place; contiguous to District 5). THE
PUBLIC HEARINGS FOR THIS ITEM WERE HELD AND CLOSED ON OCTOBER 6 AND
13, 2016.
Ordinance No. 20161110-020 was approved on Council Member Houston’s motion on a 9-2
vote. Those voting aye were: Mayor Adler, Mayor Pro Tem Tovo, Council Members Casar,
Gallo, Garza, Houston, Kitchen, Pool, and Renteria. Those voting nay were: Council
Members Troxclair and Zimmerman.

22.

C7a-2016-0007 – Smithfield/Frate Barker – Approve an ordinance to annex the Smithfield/Frate
Barker annexation area for full purposes (approximately 46 acres in southwestern Travis County
at the intersection of Frate Barker Road and Manchaca Road; contiguous to District 5). THE
PUBLIC HEARINGS FOR THIS ITEM WERE HELD AND CLOSED ON OCTOBER 6 AND
13, 2016.
Ordinance No. 20161110-022 was approved on Council Member Houston’s motion on a 9-2
vote. Those voting aye were: Mayor Adler, Mayor Pro Tem Tovo, Council Members Casar,
Gallo, Garza, Houston, Kitchen, Pool, and Renteria. Those voting nay were: Council
Members Troxclair and Zimmerman.

23.

C7a-2016-0008 – Upper East End Subdivision – Approve an ordinance to annex the Upper East
End Subdivision annexation area for full purposes (approximately 29 acres in northeastern Travis
County on East Howard Lane, approximately two tenths of a mile west of East Howard Lane and
Cantarra Drive; contiguous to District 1). THE PUBLIC HEARINGS FOR THESE ITEMS
WERE HELD AND CLOSED ON OCTOBER 6 AND 13, 2016.
Ordinance No. 20161110-023 was approved on Council Member Houston’s motion on a 9-2
vote. Those voting aye were: Mayor Adler, Mayor Pro Tem Tovo, Council Members Casar,
Gallo, Garza, Houston, Kitchen, Pool, and Renteria. Those voting nay were: Council
Members Troxclair and Zimmerman.

2.

Approve an ordinance amending City Section Code 3-1-29 (Sterilization) related to the
sterilization of animals at the Austin Animal Shelter.
This item was postponed to December 8, 2016 at the request of council on Council Member
Houston’s motion, Council Member Zimmerman’s second on a 7-4 vote. Those voting aye
were: Mayor Adler, Council Members Casar, Houston, Kitchen, Renteria, Troxclair, and
Zimmerman. Those voting nay were: Mayor Pro Tem Tovo, Council Members Gallo,
Garza, and Pool.

42.

C14-2015-0052 – Removal of Historic (H) overlay and removal of Conditional Overlay (CO) –
District 9 – Conduct a public hearing and approve an ordinance amending City Code Title 25 by
rezoning property locally known as 507 West 23rd Street (Shoal Creek Watershed) from general
office-conditional overlay-historic-neighborhood plan (GO-CO-H-NP) combining district zoning
to general office-neighborhood plan (GO-NP) combining district zoning. Staff Recommendation:
To grant general office-neighborhood plan (GO-NP) combining district zoning. Planning
Commission Recommendation: To grant general office-neighborhood plan (GO-NP) combining
district zoning. Owner: 23 ueces LLC (Edward Johnson). Applicant: Mike McHone Real Estate
(Mike McHone). City Staff: Heather Chaffin, 512- 974-2122.
The public hearing was conducted and a motion to close the public hearing and approve the
ordinance on first reading only for general office-neighborhood plan (GO-NP) combining
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district zoning was approved on Council Member Renteria’s motion, Council Member
Garza’s second on an 11-0 vote.
53.

C14-2016-0072 – 39th Street Apartments – District 9 – Conduct a public hearing and approve an
ordinance amending City Code Title 25 by rezoning property locally known as 405-407 West
39th Street (Waller Creek Watershed) from family residence-neighborhood conservation
combining district-neighborhood plan (SF-3-NCCD-NP) combining district zoning to
multifamily residence-moderate-high density-neighborhood conservation combining districtneighborhood plan (MF-4-NCCD-NP) combining district zoning. Staff Recommendation: To
grant multifamily residence-moderate-high density-neighborhood conservation combining
district-neighborhood plan (MF-4-NCCD-NP) combining district zoning. Planning Commission
Recommendation: To grant multifamily residence-moderate-high density-neighborhood
conservation combining district-neighborhood plan (MF-4-NCCD-NP) combining district zoning.
Owner: 405 West 39th Street LLC. Applicant: Mike McHone Real Estate (Mike McHone). City
Staff: Heather Chaffin, 512-974-2122.
The public hearing was conducted and a motion to close the public hearing and approve
Ordinance No. 20161110-053 for multifamily residence-moderate-high densityneighborhood conservation combining district-neighborhood plan (MF-4-NCCD-NP)
combining district zoning was approved on Council Member Renteria’s motion, Council
Member Zimmerman’s second on an 11-0 vote.

Items 6 and 43 were acted on in a combined motion.
6.

Approve second and third reading of an ordinance amending Ordinance No. 960613-J and
authorizing execution of the first amendment to a settlement agreement relating to the
development of property located at 6409 City Park Road (Champion Tract). Related to Item #43
Ordinance No. 20161110-006 was approved on Council Member Zimmerman’s motion,
Council Member Casar’s second on a 7-4 vote. Those voting aye were: Mayor Adler, Mayor
Pro Tem Tovo, Council Members Casar, Garza, Renteria, Troxclair, and Zimmerman.
Those voting nay were: Council Members Gallo, Houston, Kitchen, and Pool.

43.

C14-2015-0160 - Champions Tract #3 - District 10 - Conduct a public hearing and approve third
reading of an ordinance amending City Code Title 25 by rezoning property locally known as
6409 City Park Road (West Bull Creek Watershed) from general office-conditional overlay (GOCO) combining district zoning to multifamily residence-moderate-high density-conditional
overlay (MF-4-CO) combining district zoning. First Reading approved on June 23, 2016. Vote:
11-0. Second Reading approved on September 22, 2016. Vote: 9-0, Council Member Pool
abstained; Council Member Troxclair was off the dais. Owner/Applicant: Champion Assets LTD
& Champion Legacy Partners LP (Josie Ellen Champion, Alma Juanita Champion Meier,
Margaret Jo Roberson Duff). Agent: Armbrust & Brown, PLLC (Richard Suttle). City Staff: Jerry
Rusthoven, 512-974-3207. Related to Item #6
The public hearing was conducted and a motion to close the public hearing and approve
Ordinance No. 20161110-043 for multifamily residence-moderate-high density-conditional
overlay (MF-4-CO) combining district zoning was approved on Council Member
Zimmerman’s motion, Council Member Casar’s second on a 7-4 vote. Those voting aye
were: Mayor Adler, Mayor Pro Tem Tovo, Council Members Casar, Garza, Renteria,
Troxclair, and Zimmerman. Those voting nay were: Council Members Gallo, Houston,
Kitchen, and Pool.

PUBLIC HEARINGS
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69.

Conduct a public hearing and consider an ordinance amending City Code Title 25 to require
Historic Landmark Commission review of demolition applications for structures that are fifty
years or older and dedicated to certain civic uses.
This item was postponed to December 15, 2016 at the request of staff on Mayor Pro Tem
Tovo’s motion, Council Member Houston’s second on an 11-0 vote.

70.

Conduct a public hearing and consider an appeal of an outdoor music venue permit, approved by
the Development Services Department, for the Scoot Inn at 1308 E. 4th Street.
This item was postponed to December 1, 2016 at the request of staff on Mayor Pro Tem
Tovo’s motion, Council Member Gallo’s second on an 11-0 vote.

DISCUSSION ITEMS CONTINUED
36.

NPA-2015-0005.04 – Lenox Oaks – District 3 – Conduct a public hearing and approve second
and third reading of an ordinance amending Ordinance No. 20010927-05, the Montopolis
Neighborhood Plan, an element of the Imagine Austin Comprehensive Plan, to change the land
use designation on the future land use map (FLUM) on property locally known as 6705, 6707,
6709 Ponca Street; 434 Bastrop Highway Southbound; 444, 446, 448, 450, 452, 454, 456 Bastrop
Highway Southbound; and 500 Bastrop Highway Southbound (Carson Creek Watershed) from
Single Family, Office and Commercial land uses to Mixed Use, Commercial, Mixed Use/Office
and Multifamily land uses. First Reading approved on September 22, 2016. Vote: 9-1, Mayor Pro
Tem Tovo voted nay; Council Member Troxclair was off the dais. Owner/Applicant: 422 Bastrop
Hwy., Ltd; 500 Bastrop Hwy., Ltd., and Chase Equities, Inc. (Jimmy Nassour). Agent: Smith,
Robertson, Elliott & Douglas, L.L.P. (David Hartman). City Staff: Maureen Meredith, 512-9742695.
The public hearing was conducted and a motion to close the public hearing and approve
Ordinance No. 20161110-036 to change the land use designation on the future land use map
(FLUM) to Mixed Use, Commercial, Mixed Use/Office and Multifamily land uses was
approved for on Council Member Renteria’s motion, Council Member Pool’s second on a
10-0 vote. Council Member Troxclair was off the dais.

37.

C14-2015-0104 – Lenox Oaks – District 3 – Conduct a public hearing and approve second and
third reading of an ordinance amending City Code Chapter 25-2 by rezoning property locally
known as 434-500 Bastrop Highway Southbound and 6705-6709 Ponca Street (Carson Creek
Watershed; Colorado River Watershed) from general commercial services-neighborhood plan
(CS-NP) combining district zoning, family residence-neighborhood plan (SF-3-NP) combining
district zoning and single family residence-standard lot-neighborhood plan (SF-2-NP) combining
district zoning to general commercial services-mixed use-neighborhood plan (CS-MU-NP)
combining district zoning for Tract 1 and Tract 2; from general commercial servicesneighborhood plan (CS-NP) combining district zoning to general commercial services-mixed useneighborhood plan (CS-MU-NP) combining district zoning for Tract 3; from general commercial
services-neighborhood plan (CS-NP) combining district zoning, general office-neighborhood plan
(GO-NP) combining district zoning, family residence-neighborhood plan (SF-3-NP) combining
district zoning and single family residence-standard lot-neighborhood plan (SF-2-NP) combining
district zoning to general commercial services-mixed use-neighborhood plan (CS-MU-NP)
combining district zoning for Tract 4; and from family residence-neighborhood plan (SF-3-NP)
combining district zoning to general commercial services-mixed use-neighborhood plan (CSMU-NP) combining district zoning for Tract 5. Staff Recommendation: To grant general
commercial services-conditional overlay-neighborhood plan (CS-CO-NP) combining district
zoning, general commercial services-mixed use-conditional overlay-neighborhood plan (CS-MUCO-NP) combining district zoning and neighborhood commercial-mixed use-conditional overlay19
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neighborhood plan (LR-MU-CO-NP) combining district zoning for Tract 1 and Tract 2; general
commercial services-conditional overlay-neighborhood plan (CS-CO-NP) combining district
zoning and general commercial services-mixed use-conditional overlay-neighborhood plan (CSMU-CO-NP) combining district zoning for Tract 3; general commercial services-conditional
overlay-neighborhood plan (CS-CO-NP) combining district zoning, general commercial servicesmixed use-conditional overlay-neighborhood plan (CS-MU-CO-NP) combining district zoning,
general office-mixed use-conditional overlay-neighborhood plan (GO-MU-CO-NP) combining
district zoning and multifamily residence-low density-conditional overlay-neighborhood plan
(MF-2-CO-NP) combining district zoning for Tract 4; and multifamily residence-low densityconditional overlay-neighborhood plan (MF-2-CO-NP) combining district zoning for Tract 5.
Planning Commission Recommendation: To forward to Council without a recommendation.
Owner/Applicant: UT Land Company, Ltd./Jimmy Nassour. Agent: Smith, Robertson, Elliot &
Douglas, LLP (David Hartman). City Staff: Andrew Moore, 512-974-7604. First Reading
approved on September 22, 2016. Vote 9-1, Mayor Pro Tem Tovo voted nay; Council Member
Troxclair was off the dais. Owner/Applicant: UT Land Company, Ltd. (Jimmy Nassour). Agent:
Smith, Robertson, Elliott & Douglas, LLP (David Hartman). City Staff: Andrew Moore, 512-9747604.
The public hearing was conducted and a motion to close the public hearing and approve the
ordinance as amended below for general commercial services-mixed use-conditional
overlay-neighborhood plan (CS-MU-CO-NP) combining district zoning, for Tract 1;
general commercial services-conditional overlay-neighborhood plan (CS-CO-NP)
combining district zoning for Tract 2; neighborhood commercial-mixed use-conditional
overlay-neighborhood plan (LR-MU-CO-NP) combining district zoning for Tract 3;
General Office-Mixed Use (GO-MU) combining district zoning for Tract 4; and multifamily
residence-low density-conditional overlay-neighborhood plan (MF-2-CO-NP) combining
district zoning for Tract 5 was made by Council Member Renteria and seconded by Council
Member Pool.
A motion to separate the question and vote separately on the Ponca Road extension
question was approved without objection at Council Member Garza’s request.
A motion to exclude the Ponca Road extension was approved on Council Member
Renteria’s motion, Council Member Pool’s second on a 9-1 vote. Council Member Garza
voted nay. Council Member Troxclair was off the dais.
The motion to close the public hearing and approve Ordinance 20161110-037 as amended
above was approved on Council Member Renteria’s motion, Council Member Pool’s second
on a 10-0 vote. Council Member Troxclair was off the dais.
PUBLIC HEARINGS CONTINUED
68.

Conduct a public hearing for the full purpose annexation of the Wildhorse/Webb Tract
annexation area (approximately 104 acres in eastern Travis County at the northeastern corner of
the intersection of Decker Lane and Lindell Lane; contiguous to District 1).
The public hearing was conducted and a motion to close the public hearing was approved
on Mayor Pro Tem Tovo’s motion, Council Member Zimmerman’s second on a 10-0 vote.
Council Member Troxclair was off the dais.

DISCUSSION ITEMS CONTINUED
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C14-2016-0039 - Thornton II - District 5 - Conduct a public hearing and approve an ordinance
amending City Code Title 25 by rezoning property locally known as 2413 Thornton Road (West
Bouldin Creek Watershed) from general commercial services (CS) district zoning to multifamily
residence-moderate-high density-conditional overlay (MF-4-CO) combining district zoning. Staff
Recommendation: To grant multifamily residence-low density (MF-2) district zoning. Planning
Commission Recommendation: To grant multifamily residence-moderate-high densityconditional overlay (MF-4-CO) combining district zoning. Applicant: South Llano Strategies
(Glen Coleman). Owner: John & Susan Hoberman. City Staff: Andrew Moore, 512-974-7604.
The motion approve the ordinance for multifamily residence-low density (MF-2) district
zoning and keep the public hearing open was approved on Council Member Kitchen’s
motion, Council Member Pool’s second on a 10-0 vote. Council Member Troxclair was off
the dais.

Mayor Adler recessed the meeting at 7:23 p.m.
Mayor Adler reconvened the meeting at 8:02 p.m.
PUBLIC HEARINGS CONTINUED
67.

Conduct a public hearing and consider an ordinance regarding floodplain variances for
construction of a commercial building and associated parking at 1000 N. Lamar Blvd within the
25-year and 100-year floodplains of Shoal Creek. (District 9)
This item was postponed to December 8, 2016 on Mayor Adler’s motion, Council Member
Zimmerman’s second on an 8-0 vote. Council Members Gallo, Garza and Troxclair were off
the dais.

71.

Conduct a public hearing and consider second and third readings of an ordinance approving a
Project Consent Agreement waiving provisions of City Code Title 25 to incentivize preservation
of a 41.04 acre tract of land at 2636 Bliss Spillar Road located within the Barton Springs Zone
and allowing construction of commercial development of a 12.08 acre tract of land located at
12501 Hewitt Lane in the City’s Desired Development Zone.
The public hearing was conducted and a motion to close the public hearing and approve
Ordinance No. 20161110-071 with the findings of fact listed below was approved on Council
Member Kitchen’s motion, Council Member Houston’s second on an 8-2 vote. Those voting
aye were: Mayor Adler and Council Members Casar, Gallo, Houston, Kitchen, Pool and
Renteria. Those voting nay were Mayor Pro Tem Tovo and Council Member Garza.
Council Member Troxclair was off the dais.
The Findings of Fact that have been agreed upon were:
1. Language that both the applicant and affected neighbors will enter into an agreement to
ensure that the lighting will not spill beyond the parcel.
2. Language that addresses noise ordinance restrictions to ensure that if there are gas
pumps they are not the type with loud video or audio.
3. Language addressing enhanced landscaping buffers at the edges of the parcel to
mitigate light and views from the development and surrounding residences.

Mayor Adler adjourned the meeting at 8:16 p.m. without objection.
The minutes were approved on this the 1st day of December 2016 on Council Member Pool’s
motion, Council Member Gallo’s second on an 8-0 vote. Mayor Adler, Council Members Renteria
and Troxclair were absent.
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ORDINANCE NO. 20161110-006
AN ORDINANCE ADOPTING AND AUTHORIZING EXECUTION OF THE
FIRST AMENDMENT TO THE COMPROMISE SETTLEMENT AGREEMENT
RELATED TO CAUSE NO. 94-07160, JOSIE ELLEN CHAMPION, ET AL V.
CITY OF AUSTIN IN THE 353'*'' JUDICIAL DISTRICT COURT OF TRAVIS
COUNTY; AMENDING ORDINANCE NO. 960613-J; AND WAIVING CERTAIN
SECTIONS OF CITY CODE CHAPTER 25-2 AND LAKE AUSTIN WATERSHED
REGULATIONS FROM ORDINANCE NO. 840301-F.
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:
PART 1. In this ordinance:
(1)

ORIGINAL AGREEMENT means the 1996 Compromise Settlement
Agreement related to Cause No. 94-07160, Josie Ellen Champion, et al v.
City Of Austin in the 353rd Judicial District Court of Travis County.

(2)

FIRST AMENDMENT means the First Amendment to the Original
Agreement attached as Exhibit " 1 " to this ordinance.

(3)

PROPERTY means Lot 1, Block A, Champion City Park East
subdivision, a subdivision in Travis County, Texas, as recorded in
Document No. 200300122 of the Official Public Records of Travis
County, Texas, locally known as 6409 City Park Road in the City of
Austin, Travis County, Texas and referred to as Tract 3 in the Original
Agreement,

(4)

OWNER means Champion Assets, Ltd., Champion-Meier Assets, Ltd.,
and Champion Legacy Partners, L.P., successors to Josie Ellen
Champion, Juanita Champion Meier, and Mary Margaret Champion
Roberson.

PART 2. City Council adopts the First Amendment, which is attached as Exhibit " 1 " and
incorporated herein by reference, and authorizes execution by the City Manager. City
Council further authorizes the City Manager to accept the Restrictive Covenant associated
with the First Amendment.
PART 3. To the extent that a conflict exists, Ordinance No. 960613-J is amended by the
First Amendment.
Page I of 5

EXHIBIT P-1 Page 1 of 29

PART 4. City Council modifies the following City Code provisions:
(1)

Lake Austin Watershed Regulations (Ordinance No. 840301-F.)
(a)

Impervious Cover Limitations: Section 9-10-382 {Prohibited on
Steep Slopes) is modified to allow .07 acres of impervious cover on
slopes greater than 35%.

(b)

Impervious Cover Limitations: Section 9-10-383 (a) (2) and (3)
{Multi-Family Residential Development) are modified to allow
2.32 acres of impervious cover on slopes of 15-25% gradient and
.90 acres of impervious cover on slopes of 25-35%.

(c)

In no case may impervious cover on the Property exceed 5.49
acres.

(d)

Erosion and Sedimentation Control: Section 9-10-409 (a) and (b)
{Cut and Fill) are modified to allow:
(i)

a maximum 34,848 square feet of cut greater than 4 feet, but
less than 12 feet;

(ii)

a maximum 17,424 square feet of cut greater than 12 feet,
but less than 20 feet;

(iii)

a maximum 2,613.60 square feet of cut greater than 20 feet,
but less than 24 feet;

(iv)

a maximum 217.80 square feet of cut greater than 24 feet,
but less than 28 feet;
a maximum 79,932.60 square feet of fill greater than 4 feet,
but less than 12 feet; and

(v)
(vi)
(e)

a maximum 20,037.60 square feet of fill greater than 12 feet,
but less than 20 feet.

City Council modifies Section 9-10-377 {Variances) to grant
variances from Lake Austin Watershed Ordinance No. 840301-F
consistent with (a), (b), (c), and (d) as stated above without
Planning Commission approval.
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(2)

Hill Country Roadway Requirements. City Code Chapter 25-2,
Subchapter C, Articles 9 and 11.
(a)

Landscaping: Section 25-2-1023 (D) (2) {Roadway Vegetative
Buffer) is modified to allow a building to be placed within 10 feet
of a dedicated drainage easement.

(b)

City Council modifies provisions of Section 25-2-1001
{Procedures) to allow City Council approval of alternatives to
compliance with Article 9 without Land Use Commission
approval.

(c)

Development Standards: Section 25-2-1123(B) (1) and (2), (C),
and (D) {Construction on Slopes) are modified to allow:
(i)

additional construction methods beyond pier & beam;

(ii)

the placement of walls lower than the finish floor elevation
for the garage;

(iii)

structural excavation down gradient of 15% slopes to exceed
8 feet (up to 34 feet); and

(iv)

8 foot tall terraced walls.

(d)

Development Standards: Section 25-2-1124(A) (1) {Building
Height) is modified to allow a 53 foot building at 135 feet from
FM 2222 without a determination that an unusual circumstance
exists, so long as the proposed development meets six of the
twelve criteria described in Section 25-2-1129.

(e)

Development Standards: Section 25-2-1128 (B)(2) (Development
Bonuses) is modified to allow the following without a
determination that an unusual circumstance exists, so long as the
proposed development meets six of the twelve criteria described in
Section 25-2-1129:

(f)

(i)

an increase in the building height in the low intensity zone
from 28 feet to 40 feet; and

(ii)

an increase in the building height in the moderate intensity
zone from 40 feet to 53 feet.

City Council modifies Section 25-2-1 105 {Waivers) to grant
waivers consistent with (c), (d), and (e) as stated above without
Land Use Commission approval.
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PARTS. The variances and waivers in Part 4 are conditioned on implementation and
compliance with the following environmental controls during the construction phase of the
development. A site plan or building permit may not be approved, released, or issued if the
development is not in compliance with the following:
(1)

Comply with current Environmental Criteria Manual (ECM)
requirements for construction phase temporary erosion and sedimentation
controls.

(2)

Install rough cut of water quality ponds before any other grading, except
grading necessary to create the ponds, and grade so that all disturbed
areas drain to these ponds.

(3)

Use rough cut ponds as settling basins with pumped discharge using a
floating intake to a "dirt bag" or similar filtration prior to discharge to
creek.

(4)

Ponds should be cleaned of accumulated sediment before sediment depth
reaches a depth greater than 1 foot.

(5)

Use berms or similar methods prior to site grading to divert up gradient
stormwater around limits of construction in a manner that distributes flow
to prevent concentrated, erosive flow.

(6)

Incorporate methods from ECM, Appendix V, Fig. 1-1 for temporary
erosion controls modified to accommodate the 10 year storm rather than
the standard 2 year storm.

(7)

Apply mulch or similar cover on all disturbed areas as temporary
stabilization within 7 days of disturbance unless ready for permanent
revegetation.

(8)

For disturbed areas on slopes greater than 15% apply hydromulch with
fiber reinforced matrix as temporary stabilization within 7 days of
disturbance unless ready for permanent revegetation.

(9)

Apply permanent revegetation using hydromulch with fiber reinforced
matrix within 7 days of final grading.

(10) Comply with current erosion hazard zone code and criteria.
(11) All construction phase controls must be inspected at least every 7 days
and within 24 hours of each rainfall event of I/2" or greater. Inspection
should be conducted by an independent Certified Professional in Erosion
and Sedimentation Control (CPESC) inspector employed by the Owner,
not the construction contractor. Inspector should provide a written report
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with recommendations to the general contractor and Owner and such
report must be made available to the City upon request.
(12) Grading shall be phased to limit disturbed areas with construction
beginning at higher areas of the site with disturbed areas temporarily
stabilized prior to clearing and grading lower areas, except grading
necessary to create temporary sediment ponds.
(13) Any access to City Park Road must span the tributary of Bull Creek from
high water mark to high water mark.
(14) Mechanical equipment must be located at ground level or within
buildings to reduce visibility and noise.
(15) Comply with the requirements in 25-8-281 (Critical Environmental
Features) and 25-8-282 (Wetland Protection) and provide critical
environmental feature buffers as shown in Exhibit "2".
PART 6. This ordinance takes effect on November 21, 2016.

PASSED AND APPROVED

November 10

., 2016
Steve i^dler
Mayor
ATTES

APPROVED:

Jannette S. Goodall
City Clerk

Anne L. Morgan
City Attorney
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EXHIBIT 1
THE FIRST AMENDMENT TO THE COMPROMISE
SETTLEMENT AGREEMENT
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FIRST AMENDMENT TO THE COMPROMISE SETTLEMENT
AGREEMENT REGARDING CHAMPIONS TRACT 3
This First Amendment to the Compromise Settlement Agreement (the "First Amendment")
is made and entered into by and between Champion Assets, Ltd., a Texas limited partnership;
Champion-Meier Assets, Ltd., a Texas limited partnership; and Champion Legacy Partners, L.P., a
Texas limited partnership, successors to Josie Ellen Champion, Juanita Champion Meier and, Mary
Margaret Champion Roberson (the "Champions"), and the City of Austin (the "City") for the
purposes and on the terms specified herein and operates in conjunction with the Compromise
Settlement Agreement (the "Original Agreement"), effective July 11, 1996.
RECITALS
WHEREAS, the City approved an ordinance adopting the Original Agreement between the
Champions and the City on June 13, 1996; and
WHEREAS, the Champions seek approval to zone for multi-family use 32.262 acres of land
being a portion of the land referred to in the Original Agreement as Tract 3, located at 6409 City
Park Road, and described as Lot 1, Block A, Champion City Park East subdivision, a subdivision in
Travis County, Texas, as recorded in Document No. 200300122 of the Official Public Records of
Travis County, Texas ("Tract 3"); and
WHEREAS, the Champions are the owners of Tract 3; and
WHEREAS, the Champions seek variances to City environmental regulations and site
development regulations applicable to Tract 3; and
WHEREAS, the Champions are willing to place restrictions on Tract 3 included in this First
Amendment and a Restrictive Covenant of even date; and
WHEREAS, in accordance with Paragraph 7 of the Original Agreement, the City and the
Champions are executing this First Amendment and a Restrictive Covenant to amend the provisions
regarding site development and use of Tract 3;
NOW, THEREFORE, in consideration of the recitals, the mutual covenants and agreements
contained in this First Amendment, Owner and the City agree as follows:
TERMS OF AMENDMENT
I.

The Original Agreement is amended to add a new Section 13 to read:

13.
The Champions have executed and delivered to the City a Restrictive Covenant in the form
attached and incorporated herein as Exhibit A. The Restrictive Covenant restricts development
activity within a portion of Tract 3 more particulariy described in the attached and incorporated
Exhibit B (the "Undeveloped Property").
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II.

Section 2 c of the Original Agreement is amended to delete reference to Tract 3.

III.

The Original Agreement is amended to add a new Section 2 g to read:

g.
During the term of this Agreement, the modifications to City regulations and the conditions
established for the modifications listed in this subsection apply to the initial multi-family
development on Tract 3. The modifications do not apply to any subsequent development or
redevelopment of Tract 3.
1.

Modifications to Lake Austin watershed regulations (Ordinance No. 840301-F).
A.

Impervious cover modifications.
1)
Section 9-10-382 {Prolubited on Steep Slopes) is modified to allow
.07 acres of impervious cover on slopes greater than 35%.
2)
Section 9-10-383 (Multi-Family Residential Development),
subsections (a) (2) and (3) are modified to allow 2.32 acres of impervious
cover on slopes of 15-25% gradient and .90 acres of impervious cover on
slopes of 25-35%.
3)

In no case may impervious cover on Tract 3 exceed 5.49 acres.

B.
Cut and fill modifications. Section 9-10-409 {Cut and Fill), subsections (a)
and (b) are modified to allow:
1)
a maximum 34,848 square feet of cut greater than 4 feet, but less than
12 feet,
2)
a maximum 17,424 square feet of cut greater than 12 feet, but less
than 20 feet,
3)
a maximum 2,613.60 square feet of cut greater than 20 feet, but less
than 24 feet,
4)
a maximum 217.80 square feet of cut greater than 24 feet, but less
than 28 feet,
5)
a maximum 79,932.60 square feet of fill greater than 4 feet, but less
than 12 feet,
6)
a maximum 20,037.60 square feet of fill greater than 12 feet, but less
than 20 feel.
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2.
Modifications to Hill Country Roadway regulations. (City Code Chapter 25-2,
subchapter C, Articles 9 and 11).
A.
Section 25-2-1023 (Roadway Vegetative Buffer), subsection (D) (2) is
modified to allow a building to be placed within 10 feet of a dedicated drainage
easement.
B.
Section 25-2-1123 (Construction on Slopes), subsections (B) (1), (B) (2), (C),
and (D) are modified to allow:
1) additional construction methods beyond pier & beam,
2} the placement of walls lower than the finish floor elevation for the
garage,
3) structural excavation down gradient of 15% slopes to exceed 8 feet
(up to 34 feet), and
4) 8 foot tall terraced walls.
C.
Section 25-2-1124 (Building Height), subsection (A) (1) is modified to allow
a 53 foot building at 135 feet from FM 2222 without a determination that an unusual
circumstance exists, so long as the proposed development meets six of the twelve
criteria described in Section 25-2-1129.
D.
Section 25-2-1128 (B)(2) (Development Bonuses) is modified to allow the
following without a determination that an unusual circumstance exists, so long as the
proposed development meets six of the twelve criteria described in Section 25-21129:
1)
an increase in the building height in the low intensity zone from 28
feet to 40 feet; and
2)
an increase in the building height in the moderate intensity zone fi-om
40 feet to 53 feet.
3.
The modifications listed in subsection g 1 and 2 ofthis Agreement are conditioned on
implementation and compliance with the environmental controls listed in this subsection
during the construction phase. A site plan or building permit may not be approved, released,
or issued if the development is not in compliance with the following:
1) Comply with current Enviroiunental Criteria Manual (ECM)
requirements for construction phase temporary erosion and sedimentation
controls.
2) Install rough cut of water quality ponds before any other grading and
grade so that all disturbed areas drain to these ponds:
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3) Use rough cut ponds as settling basins with pumped discharge using a
floating intake to a "dirt bag" or similar filtration prior to discharge to
creek.
4) Ponds should be cleaned of accumulated sediment before sediment
depth reaches a depth greater than 1 foot.
5) Use berms or similar methods prior to site grading to divert up
gradient stormwater around limits of construction in a manner that
distributes flow to prevent concentrated, erosive flow.
6) Incorporate methods from ECM, Appendix V, Fig. 1 -1 for temporary
erosion controls modifiedto accommodate the 10 year storm rather than
the standard 2 year storm.
7) Apply mulch or similar cover on all disturbed areas as temporary
stabilization within 7 days of disturbance unless ready for permanent
revegetation.
8) For disturbed areas on slopes greater than 15% apply hydromulch
with fiber reinforced matrix as temporary stabilization within 7 days of
disturbance unless ready for permanent revegetation.
9) Apply permanent revegetation using hydromulch withfiberreinforced
matrix within 7 days of final grading.
10) Comply with current erosion hazard zone code and criteria.
11) All construction phase controls must be inspected at least every 7
days and within 24 hours of each rainfall event of '/:" or greater.
Inspection should be conducted by an independent Certified Professional
in Erosion and Sedimentation Control (CPESC) inspector employed by
the Owner, not the construction contractor. Inspector should provide a
written report with recommendations to the general contractor and Owner
and such report must be made available to the City upon request.
12) Grading should be phased with construction beginning at higher areas
of the site with disturbed areas temporarily stabilized prior to clearing and
grading lower areas, except grading necessary to create temporary
sediment ponds.
13) Any access to City Park Road must span the tributary of Bull Creek
fi-om high water mark to high water mark and there should be no fill
inside the tributary. A complete span from high water mark to high water
mark is preferred, however, a single support is allowed within the
channel.
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14) Mechanical equipment must be located at ground level or within
buildings to reduce visibility and noise.
15) Comply with the requirements in 25-8-281 (Critical Environmental
FeaUires) and 25-8-282 (Wetland Protection) and provide critical
environmental feature buffers as shown in Exhibit C.
IV. Miscellaneous Provisions
A.

Designation of Department or Official. Designation by this Agreement of a particular City
department, director, official, or commission includes any other City department, director,
official, or commission to which the City's duties or responsibilities may be assigned under
this First Amendment.

B.

Designation of City Codes. Designation of a city code chapter or section includes any
successor or replacement code section or chapter.
Binding. This Agreement will be binding upon the heirs, representatives, successors and
assigns of each of the parties to this First Amendment.

D.

Effective Date. The effective date of this Agreement will be the latest date that both parties
have signed and executed this First Amendment.

E.

Applicable Law and Venue. The construction and validity of this First Amendment shall be
governed by the laws of the State of Texas. This First Amendment is performable in Travis
County, Texas.

F.

No Party To Be Deemed Drafter. Owner and the City have both had the opportunity to
have legal counsel examine this First Amendment. Accordingly, this First Amendment will
not be interpreted for or against either party due solely to the fact that one party was the
principal author ofthis First Amendment.

G.

Term; Termination. This First Amendment shall be effective as of the date signed by all
parties and shall terminate upon completion of the initial Multi-family development, or ten
years after the effective date, whichever is sooner. Notwithstanding the foregoing, the
restrictive covenant will survive expiration of the contract.

H-

Filing. This First Amendment shall be filed of record.

I.

Authority. The parties warrant that they have authority to execute this First Amendment.

J.

Assignment of Owner Rights. Owner may assign in whole or part itsrightsand obligations
under this First Amendment to persons purchasing all or part of the Property.

K..

Ratification of Original Agreement. Any and all terms and provisions of the Original
Agreement shall, except as and to the extent expressly amended and modified by this First
Amendment, remain in full force and effect.
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L,

Severability. If a court of competent jurisdiction determines that a term or provision ofthis
Agreement is void or unenforceable, the remainder of this Agreement remains effective to
the extent permitted by law.
EXECUTED to be effective the

day of

, 2016

[signatures on.next page]
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Champion Assets, Ltd., a Texas limited partnership
By:

The Champion Management Trust, its
General Partner
By:
Josie Ellen Champion
Trustee

Champion-Meier Assets, Ltd., a Texas limited partnership
By:

Champion Meier Management Trust, its
General Partner
By:
Alma Juanita Champion Meier
Trustee

Champion Legacy Partners, L.P.., a Texas limited
partnership
By:

Champion Heritage Enterprises, LLC, a
Texas limited liability company, its General
Partner
By:
Print name;
Print title:

CITY OF AUSTIN
By:
Printed Name:
Its:
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THE STATE OF TEXAS
COUNTY OF TRAVIS

§
§
§

This instrument was acknowledged before me on this the
day of
,
2016, by Josie Ellen Champion, Trustee of The Champion Management Trust, General Partner of
Champion Assets, Ltd., a Texas limited partnership, on behalf of said partnership.

Notary Public, State of Texas

THE STATE OF TEXAS
COUNTY OF TRAVIS

§
§
§

This instrument was acknowledged before me on this the
day of
,
2016, by Alma Juanita Champion Meier, Trustee of Champion Meier Management Trust, General
Partner of Champion-Meier Assets, Ltd., a Texas limited partnership, on behalf of said partnership.

Notary Public, State of Texas

THE STATE OF TEXAS
COUNTY OF TRAVIS

§
§
§

This instrument was acknowledged before me on this the
day of
,
2016, by
,
of Champion Heritage Enterprises, LLC, a
Texas limited liability company, General Partner of Champion Legacy Partners, L.P., aTexas limited
partnership, on behalf of said partnership.

Notary Public, State of Texas
Attached:
EXHIBIT A - die Restrictive Covenant
EXHIBIT B - the Legal Description for the Undeveloped Property
EXHIBIT C - the Critical Environmental Feature Buffers
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FIRST AMENDMENT TO THE
COMPROMISE SETTLEMENT AGREEMENT

EXHIBIT A
THE RESTRICTIVE COVENANT
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RESTRICTIVE COVENANT

OWNER:

Champion Assets, Ltd., a Texas limited partnership;
Champion-Meier Assets, Ltd., a Texas limited partnership;
Champion Legacy Partners, L.P., a Texas limited partnership

PROPERTY ADDRESS:

6409 City Park Road, Austin, Texas 78702

CONSIDERATION:

Ten and NoMOO Dollars (SIO.OO) and odier good and valuable
consideration paid by the City of Austin to the Owner, the receipt
and sufficiency of which is acknowledged.

PROPERTY:

Lot 1, Block A, Champion City Park East subdivision, a
subdivision in Travis County, Texas, as recorded in
Document No. 200300122 of the Official Public Records of
Travis County, Texas (the "Property"),

WHEREAS, Owner (the "Owner", whether one or more) of the Property and the City of
Austin have agreed that the Property should be impressed with certain covenants and restrictions;
WHEREAS, Owner and the City of Austin have agreed to amend the 1996 Compromise
Settlement Agreement related to Cause No. 94-07160, Josie Ellen Champion, et al v. City Of
Austin in the 353rd Judicial District Court of Travis County and execute the First Amendment to
the Compromise Settlement Agreement;
NOW, THEREFORE, it is declared that Owner of the Property, for the consideration,
shall hold, sell and convey the Property, subject to the following covenants and restrictions
impressed upon the Property by this restrictive covenant ("Agreement"). These covenants and
restrictions shall run with the land, and shall be binding on Owner of the Property, their heirs,
successors, and assigns.
1.

Owner agrees not to construct any improvements or allow any development, other than
for unimproved hiking trails less than 3 feet in width, wildfire management, or security
concems, on the portion of the Property described by metes and bounds in Exhibit " A "
attached and incorporated into this covenant, provided that such allowed improvements
or development comply with the City Code requirements in effect at the time of.
application. Such activities are limited to removal of brush and trees smaller than 8
inches in diameter,

9

Impervious cover on Tract 3 may not, under any circumstance, exceed 5.49 acres.

3.

If any person or entity shall violate or attempt to violate this Agreement, it shall be
lawful for the City of Austin to prosecute proceedings at law or in equity against such
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person or entity violating or attempting to violate such Agreement, to prevent the
person or entity from such actions, and to collect damages for such actions.
3.

If any part of this Agreement is declared invalid, by judgment or court order, the same
shall in no way affect any of the other provisions of this Agreement, and such remaining
portion ofthis Agreement shall remain in full effect.

4.

If at any time the City of Austin fails to enforce this Agreement, whether or not any
violations of it are known, such failure shall not constitute a waiver or estoppel of the
right to enforce it.

5.

This Agreement may be modified, amended, or tenninated only by joint action of both a
majority of the members of the City Council of the City of Austin, and the owner(s) of the
Property, or a portion of the Property, subject to the modification, amendment or
termination at the time of such modification, amendment or termination.

EXECUTED this the

day of

. 2016.

[signatures on next page]
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Champion Assets, Ltd., a Texas limited partnership
By:

The Champion Management Trust, its
General Partner
By:
Josie Ellen Champion
Tmstee

Champion-Meier Assets, Ltd., a Texas limited partnership
By:

Champion Meier Management Trust, its
General Partner
By:
Alma Juanita Champion Meier
Trustee

Champion Legacy Partners, L.P.., a Texas limited
partnership
By:

Champion Heritage Enterprises, LLC, a
Texas limited liability company, its General
Partner
By:
Print name:
Print title:

APPROVED AS TO FORM:

Assistant City Attorney
City of Austin
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THE STATE OF TEXAS
COUNTY OF TRAVIS

§
§
§

This instrument was acknowledged before me on this the
day of
,
2010, by Josie Ellen Champion, Trustee of The Champion Management Trust, General Partner of
Champion Assets, Ltd,, a Texas limited partnership, on behalf of said partnership.

Notary Public, State of Texas

THE STATE OF TEXAS
COUNTY OF TRAVIS

§
§
§

This instrument was acknowledged before me on this the
day of
,
2016, by Alma Juanita Champion Meier, Trustee of Champion Meier Management Trust,
General Partner of Champion-Meier Assets, Ltd., a Texas limited partnership, on behalf of said
partnership.

Notary Public, State of Texas

THE STATE OF TEXAS
COUNTY OF TRAVIS

§
§
§

This instrument was acknowledged before me on this the
' day of
,
2016, by
,
of Champion Heritage Enterprises, LLC,
a Texas limited liability company, General Partner of Champion Legacy Partners, L.P., a Texas
limited partnership, on behalf of said partnership.

Notary Public, State of Texas
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FIRST AMENDMENT TO THE
COMPROMISE SETTLEMENT AGREEMENT

EXHIBIT B
LEGAL DESCRIPTION FOR THE UNDEVELOPED PROPERTY
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Professional Land Surveying, Inc.
Surveying and Mapping

EXHIBIT"

Office: 512-443-1724
Fax: 512-389-0943
3500 McCall Lane
Austin, Texas 78744

"
PORTION OF LOT 1, BLOCK A,
CHAMPION CITY PARK EAST SUBDIVISION

30.071 ACRES
JAMES JETT SURVEY NO. 1, ABSTRACT NO. 437
CITY OF AUSTIN FULL PURPOSE LIMITS, TRAVIS COUNTY, TEXAS
A DESCRIPTION OF 30.071 ACRES (APPROXIMATELY 1,309,879 SQ. FT.). BEING
A PORTION OF LOT 1, BLOCK A, CHAMPION CITY PARK EAST SUBDIVISION, A
SUBDIVISION IN TRAVIS COUNTY, TEXAS. ACCORDING TO THE MAP OR P I A J
THEREOF, RECORDED UNDER DOCUMENT NO. 200300122 OF THE OFFICIAL
PUBLIC RECORDS OF TRAVIS COUNTY, TEXAS; SAID 30.071 ACRE TRACT
BEING MORE PARTICULARLY DESCRIBED BY METES AND BOUNDS AS
FOLLOWS:
BEGINNING at a fence post found in the southwest right-of-way line of R.M. 2222
(right-of-way width varies), being the easternmost corner of said Lot 1, being also an
angle point in the northeast line of Lot 2, Shepherd Mountain Phase One, a subdivision
of record in Volume 83, Pages 200A-200B of the Plat Records of Travis County, Texas;
THENCE with the southwest line of said Lot 1, the northeast line of said Lot 2 and the
northeast line of Block B, Shepherd Mountain Phase Two, a subdivision of record in
Volume 86, Pages 155D-156C of the Plat Records of Travis County, Texas, the
following six (6) courses and distances:
1. North 62°3r47" West, a distance of 1852.62 feet to a 1/2" rebar found;
2. North 62''33'18" West, a distance of 180.16 feet to a 1/2" rebar found;
3. North 62''29'53" West, a distance of 172.97 feet to a 1/2" rebarfound;
4. North 62°31'03" West, a distance of 307.12 feet to a 1/2" rebar found;
5. North 62''2r57" West, a distance of 220.31 feet to a 1/2" rebarfound;
6. North 62"22'35" West, a distance of 137.31 feet to a mag nail with "Chaparral"
washer set for an angle point in the southeast right-of-way line of City Park Road
(right-of-way width varies), being the westernmost corner of said Lot 1;
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Page 2
THENCE North 37°40'26" East with the southeast right-of-way line of City Park Road
and the northwest line of said Lot 1, a distance of 310.01 feet to a calculated point, from
which a 1/2" rebar with "Chaparral" cap found in the southeast right-of-way line of City
Park Road and the northwest line of said Lot 1, bears North 37°40'26" East, a distance
of 42.25 feet;
THENCE crossing said Lot 1, the following seven (7) courses and distances:
1. South 39M2'47" East, a distance of 362.04 feet to a calculated point;
2. North 50*'17'13" East, a distance of 377.11 feet to a calculated point;
3. South 6r55'29" East, a distance of 172.35 feet to a calculated point;
4. South 28°00'15" East, a distance of 127.03 feet to a calculated point;
5. South 80°32'48" East, a distance of 299.33 feet to a calculated point;
6. North 6r59'45" East, a distance of 196.58 feet to a calculated point;
7. North 2r08'43" East, a distance of 281.69 feet to a calculated point in the
southwest right-of-way line of R.M. 2222 and the northeast line of said Lot 1,
from which a TXDOT type II disk found in the southwest right-of-way line of R.M.
2222 and the northeast line of said Lot 1, bears North 28°12'39" West, a distance
of 256.85 feet;
THENCE with the southwest right-of-way line of R.M. 2222 and the northeast line of
said Lot 1, the following eight (8) courses and distances:
1. South 28M 2'39" East, a distance of 251.22 feet to a TXDOT type II disk found;
2. With a curve to the left, having a radius of 2984.79 feet, a delta angle of
i r 4 2 ' 3 r ' , an arc length of 609,95 feet, and a chord which bears South 34"03'51"
East, a distance of 608.89 feet to a TXDOT type II disk found;
3. South 39''54'05" East, a distance of 420.62 feet to a TXDOT type II disk found;
4. South 53''27'25" West, a distance of 49.50 feet to a TXDOT type II disk found;
5. South 36''27'24" East, a distance of 208.76 feet to a TXDOT type II disk found;
6. North 52°37'20" East, a distance of 62.31 feet to a TXDOT type II disk found;
7. South 39''52'38" East, a distance of 249.41 feet to a TXDOT type II disk found;
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Page 3
8. South 06°56'39" East, a distance of 247.90 feet to the POINT OF BEGINNING,
containing 30.071 acres of land, more or less.
Surveyed on the ground on September 8, 2015
Bearing Basis: The Texas Coordinate System of 1983 (NAD83), Central Zone, based
on GPS Solutions from The National Geodetic Survey (NGS) On-Line Positioning User
Service (OPUS).

Attachments: Survey Drawing No. 586-002-30.071AC.

Joe Ben Early, Jr.
Registered Professional Land Surveyor
State of Texas No. 6016
TBPLS Firm No. 10124500
REFERENCES
. TOAD Property ID #: 564848
Austin Grid Map F30
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ORDINANCE NO. 20161110-043
AN ORDINANCE REZONING AND CHANGING THE ZONING MAP FOR THE
PROPERTY LOCATED AT 6409 CITY PARK ROAD FROM GENERAL OFFICECONDITIONAL
OVERLAY
(GO-CO)
COMBINING
DISTRICT TO
MULTIFAMILY RESIDENCE MODERATE-HIGH DENSITY-CONDITIONAL
OVERLAY (MF-4-CO) COMBINING DISTRICT.
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:
PART 1. Tlie zoning map established by Section 25-2-191 of the City Code is amended to
change the base district from general office-conditional overlay (GO-CO) combining
district to muitifamily residence moderate-high density-conditional overlay (MF-4-C0)
combining district on the property described in Zoning Case No. C14-2015-0160, on file at
the Planning and Zoning Department, as follows:
32.262 acres of land being a portion of Lot 1, Block A, Champions City Park East
Subdivision, a subdivision in Travis County, Texas, according to the map or plat
thereof recorded in Document No. 200300122 of the Official Public Records of
Travis County, Texas, said acreage being more particularly described by metes and
bounds in Exhibit "A" incorporated into this ordinance (the "Property"),
locally known as 6409 City Park Road in the City of Austin, Travis County, Texas,
generally identified in the map attached as Exhibit "B".
PART 2. The Property within the boundaries of the conditional overlay combining district
established by this ordinance is subject to the following conditions:
A.

The maximum height of a building or structure on the Property shall not exceed
53 feet.

B.

Development of the Property shall not exceed 325 residential units.

C.

A site plan or building permit for the Property may not be approved, released,
or issued, if the completed development or uses of the Property, considered
cumulatively with all existing or previously authorized development and uses,
generate traffic that exceeds 2,100 trips per day.

PART 3. A site plan or building permit for the Property may not be approved, released, or
issued, if the completed development or uses of the Property, considered cumulatively with
Page I of 2
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all existing or previously authorized development and uses, generate traffic that exceeds
the total traffic generation for the Property as specified in that certain Traffic Impact
Analysis ("TIA") prepared by Kimley-Horn, dated April 20, 2016, or as amended and
approved by the Director of the Development Services Department. All development on
the Property is subject to the Development Services Department, Transportation Review
Section's staff memorandum ("memorandum") dated June 6, 2016. The TIA shall be kept
on file at the Development Services Department.
Except as specifically restricted under this ordinance, the Property may be developed and
used in accordance with the regulations established for the muitifamily residence
moderate-high density (MF-4) district and other applicable requirements of the City Code.
PART 4. This ordinance takes effect on November 21, 2016.

PASSED AND APPROVED

November 10

2016
I

APPROVED:
Anne L. Morgan
City Attorney

^

Steve Adler
Mayor

^

A T T E S t ^ ^ , ^ a 5 b > . A .^^^pgrQat flj2_
Jannette S. Goodall
City Clerk
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EXHIBPFA
LEGAL DESCRIPTION
32.262 ACRES
OF LAND
32.262 acres of land being a portion of Lot 1, Block A, Champions City Park East Subdivision, according to
the map or plat thereof recorded in Document Number 200300122, Official Public Records of Travis
County, Texas; said 32.262 acres being more particularly described as follows:
BEGINNING, at a point marking the Intersection of the southwesterly right of way tine oFF.M. 2222 North
with the southeasterly right of way line of City Park Road;
THENCE, along the southwesterly right of way line of P.M. 2222 North, the foltowing courses:
Southeasterly, along the arc of a curve to the right having a radius of 1407.89 feet, a central angle
of l l d e g 40' 47", an arc length of 287.00 feet and a chord bearing: S 34deg 04' 07" E, 286.50 feet,
to a point;
South 28deg 13' 43" East, a distance of 508.09 feet, to a point;
Southeasterly, along the arc of a curve to the left having a radius of 2984.79 feet, a central angle
of l l d e g 42' 3 1 " . an arc length of 609.96 feet and a chord bearing: S 34deg 04' 59" E, 608.90 feet,
to a point;
South 39deg 55' 09" East, a distance of 420.82 feet, to a point;
South 53deg 25' 39" West, a distance of 49.48 feet, to a point;
South 36deg 29' OS" East, a distance of 208.70 feet, to a point;
North 52deg 35' 24" East, a distance of 62.31 feet, to a point;
South 39deg 54' 50" East, a distance of 245.53 feet, to a point;
THENCE, leaving the southwesterly right of way line of P.M. 2222 North and crossing said Lot 1, Block A,
205.00 feet northeasteriy of and parallel to the southwesterly line of said Lot 1, Block A, the following
courses:
North 62deg 34' 50" West, a distance of 1709.00 feet, to a point;
North 62deg 34' 04" West, a distance of 180.07 feet, to a point;
North 62deg 32' 18" West, a distance of 172.85 feet, to a point;
North 62deg 33' 14" West, a distance of 305.93 feet, to a point;
North 62deg 23' 4 1 " West, a distance of 321.17 feet, to a point located In the southeasterly right
of way line of City Park Road;
THENCE, along the southeasterly right of way line of said City Park Road, the following courses:
North 37deg 39' 20" East, a distance of 143.99 feet, to a point;
Northeasteriy, along the arc of a curve to the right having a radius of 1127.47 feet, a central angle
of 16deg 54' 28", an arc length of 332.71 feet and a chord bearing: N 46deg 06' 34" E, 331.50 feet,
to a point;

EXHIBIT

EXHIBIT P-2 - Page 3 of 6

North 54deg 33' 46" East, a distance of 94.96 feet, to a point;
Northeasteriy, along the arc of a curve to the right having a radius of 578.11 feet, a central angle
of lOdeg 21' 53", an arc length of 104,58 feet and a chord bearing: N 59deg 44' 43" E, 104.44 feel,
to a point;
Northeasteriy, along the arc of a curve to the right having a radius of 381.97 feet, a central angle
of ISdeg 25' 39", an arc length of 122.85 feet and a chord bearing: N 74deg 08' 29" E, 122.32 feet,
to a point;
North 83deg 21' 22" East, a distance of 166.43 feet, to a point;
Northeasterly, along the arc of a curve to the left having a radius of 381.97 feet, a central angle
of 2Sdeg 50' 10", an arc length of 172.24 feet and a chord bearing: N 70deg 26' 17" E, 170.78 feet,
to a point;
North 57deg 31' 15" East, a distance of 46.55 feet, to a point;
North 72deg 29' 3 1 " East, a distance of 111.26 feet, to the POINT OF BEGINNING and containing
32.262 acres (1,405,322 square feet] of land, more or less.
No boundary survey was performed. Basis of Bearings Is the plat of Champions City Park East Subdivision,
according to the map or plat thereof recorded in Document Number 200300122, Official Public Records
of Travis County, Texas;
This document viras prepared under 22 TAC 663.21, does not reflect the results of an on the ground
survey, and is not to be used to convey or establish interests in real property except those rights and
Interests implied or established by the creation or reconfiguration of the boundary of the political
subdivision for which it was prepared.

James W. Russell
Registered Professional Land Surveyor No. 4230
Kimley-Horn and Associates, Inc.
601NW Loop 410, Suite 350

A

iim.russell@kimlev-hom.com
TBPLS Firm No. 10193973
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CURVE TABLE
NO,

200

400

LINE TABLE

DELTA

RADIUS

LENGTH

CHORD BEARING

CHORD

NO

BEARJNG

LENGTH

CI

ir40"47'

1407.89'

287,00'

S34'04'07-E

286 50'

LI

S28'1343-E

S0B.Q9'

C2

ir42"3r

2SB4 79'

609 96'

S34*04'59'E

60S 90'

L2
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208 70'
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CAUSE NO. D-1-GN-17-002447

LAKE AUSTIN COLLECTIVE, INC.,
Plaintiff,
v.
THE CITY OF AUSTIN, TEXAS,
Defendant.

§
§
§
§
§
§
§

IN THE DISTRICT COURT

OF TRAVIS COUNTY, TEXAS
419TH JUDICIAL DISTRICT

DEFENDANT CITY OF AUSTIN’S MOTION FOR SUMMARY JUDGMENT
TO THE HONORABLE JUDGE OF THE DISTRICT COURT:
COMES NOW, the City of Austin and files this Traditional Motion for Summary
Judgment pursuant to Rule 166a(c) of the Texas Rules of Civil Procedure. In support the City
respectfully submits as follows:
I.

INTRODUCTION

The Austin City Council is the elected legislative body for the City of Austin. The
Council’s duties include the approval and/or amendment of settlement agreements arising from
litigation filed against the City and/or City personnel acting in their official capacities.
Consideration of any official action regarding these agreements is posted on the publically
available agenda prior to scheduled Council meetings. The statutory requirements for all agenda
postings for the public meetings of governmental bodies in Texas are included in §551.041 of the
Tex. Gov’t. Code, otherwise known as the Texas Open Meetings Act (“TOMA”).1 Forming the
basis of this litigation, an item was placed on Council agenda requesting amendment to an
existing settlement agreement involving land use regulations and restrictions on several related
parcels of land in west Austin. On November 10, 2016 Council approved this amendment and

1

Relevant sections of TOMA are referenced by specific section number herein.

signed Ordinance No. 20161110-006 into law. The Plaintiff is a neighborhood-based non-profit
corporation that took issue with the level of detail used by the City in the posting language for
the amendment to the settlement agreement. Plaintiff claims that the posting violated the
requirements of §551.041 and filed this suit seeking to invalidate the Council’s action and the
resulting City ordinance.
I.

FACTUAL BACKGROUND

In 1996 the City of Austin entered into a settlement agreement related to Cause No. 9407160, Josie Ellen Champion et. al. v. City of Austin, 353rd Judicial District Court of Travis
County, Texas.2 This was a land use lawsuit regarding property located near the intersection of
R.M. 2222 and Loop 360 in Austin, Texas. This agreement set out the specific site plan
development criteria that applied to this property as divided into five (5) specific tracts. The
agreement also waived certain development requirements and processes for this particular
property and for projects proposed by the parties in this area. In addition, the agreement required
certain water quality protections above and beyond standard City requirements. Finally, the
terms of the agreement defined the duration and scope of applicability to projects on the
property.
Twenty years after this initial agreement, City Council received a request for Council
action to amend the terms of the original agreement as it applied to “Tract 3” of the property in
question. This proposed amendment was first posted, along with a related zoning case, on the
City Council agenda for September 22, 2016. After public testimony, and discussion by
members of Council, the item received initial unanimous approval. The matter was subsequently
set for second and third readings at Council meetings on October 6 and November 3 but was

2

A true and correct copy of the settlement agreement, as codified in City Ordinance No. 960613-J is attached as
Exhibit C.
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postponed on both occasions. Finally, the item was moved forward for final consideration by
Council during the meeting on November 10, 2016. After additional public comment and
discussion the item received a final vote of approval and the proposed ordinance reflecting the
amendment to the settlement agreement was signed into law.3
II.

SUMMARY OF THE PLAINTIFF’S CLAIMS

The Plaintiff seeks Mandamus and Injunctive relief for alleged violations of the Texas
Open Meetings Act as defined in §551.142(a) of the Tex. Gov’t. Code.4 Specifically, the
Plaintiff argues that Item No. 6 included on the City Council Agenda on November 10, 2016 was
inadequately posted and did not comply with the requirements of §551.041.5 Plaintiff supports
their claim of inadequacy with four points; (1) the posting for Item No. 6 was incomplete because
it did not cite the ordinances involved in the proposed amendment, (2) items and ordinances
considered for amendment through agenda Item No. 6 were not part of the original agreement,
(3) the posting of Item No. 6 was contrary to the tradition and common practice of the Austin
City Council, and (4) the City Council failed to acknowledge “petition rights” in the approval of
the agenda item. For this alleged breach of posting requirements under TOMA the Plaintiff
requests that the Council action taken on November 10, 2016 regarding Item No. 6., including
the final approval and execution of the resulting City ordinance (Ord. 2016110-006), be
invalidated and declared void by the Court.6

3

A true and correct copy of the ordinance reflecting the approved amendment to the original settlement agreement is
attached as Exhibit B.
4

Plaintiff’s Original Petition at 8-9

5

Id. at 4

6

Id. at 9
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III.

EVIDENCE

In support of this Motion for Summary Judgment, Defendant relies upon and incorporates
by reference all pleadings and the evidence that have been filed with the Court by parties in this
matter. Specifically, but without limitation, Defendant also relies upon and incorporates by
reference the following exhibits, attached hereto:
Exhibit A:

Exhibit B:
Exhibit C:
Exhibit D:
Exhibit E:
Exhibit F:

Certified City Council Agendas
(A-1): November 10, 2016
(A-2): November 3, 2016
(A-3): October 6, 2016
(A-4): September 22, 2016
City of Austin Ordinance No. 2016110-006
City of Austin Ordinance No. 960613-J
City of Austin Ordinance No. 840301-F
City of Austin Ordinance No. 860116-J
City of Austin Code, Chapter 25, Subchapter C, Articles 9 & 11
IV.

SUMMARY JUDGMENT STANDARD

Summary judgment motions are appropriate when, as here, there is “no genuine issue as
to any material fact.” Tex. R. Civ. Proc. 166a(c). A defendant whose summary judgment
evidence conclusively negates at least one of the elements of Plaintiff’s cause of action, or whose
evidence conclusively proves all of the elements of an affirmative defense, is entitled to
summary judgment as a matter of law. Cathey v. Booth, 900 S.W.2d 339, 341 (Tex. 1995).
With specific regard to the issues involved in this matter, when the time, place, and
manner of a public meeting notice is undisputed, adequacy of the posting language under the
requirements of TOMA becomes a question of law. See Rettberg v. Texas Dep't of Health, 873
S.W.2d 408, 413 (Tex. App. – Austin 1994, no writ). Further, summary judgment is the
appropriate vehicle for evaluation when a dispositive question of law is at issue. See Lear
Siegler, Inc. v. Perez, 819 S.W.2d 470 (Tex. 1991).
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V.

ARGUMENT AND AUTHORITIES

The City’s posting of Item No. 6 on the November 10 Council agenda substantially
satisfies the subject matter posting requirements of TOMA under §551.041. The presented
language provided the appropriate level of detail regarding the items that were up for discussion
through the proposed amendment so as to provide an adequate opportunity for meaningful public
input. The Plaintiff’s claims fail to establish any issue of material fact regarding the sufficiency
of the notice in question. In addition, a portion of the claims presented by the Plaintiff fall
outside relevant consideration of posting sufficiency. As a result, the Plaintiff has failed to meet
their legal burden to establish a violation of TOMA and the City’s motion should be granted in
its entirety.
1. The subject-matter posting requirements under TOMA are well-established in
Texas case law.
The Texas Supreme Court first fully addressed the issue of subject matter posting
sufficiency in the 1986 opinion from Cox Enterprises Inc. v. Board of Trustees of Austin
Independent School District. 706 S.W.2d 956 (Tex. 1986).7 In Cox the court acknowledged that
on two (2) previous occasions they completed an introductory analysis of this standard resulting
in a conclusion that substantial compliance with the notice requirements of the statute was
sufficient. Id. at 958; See Texas Turnpike Authority v. City of Fort Worth, 554 S.W.2d 675
(Tex.1977); Lower Colorado River Authority (LCRA) v. City of San Marcos, 523 S.W.2d 641
(Tex.1975). Notably, the Court opined that substantial compliance was adequate where the
language used would alert the reader that some action was being considered with regard to the

7

This case considered the requirements of Tex. Rev. Civ. Stat. Art. 6252-17 which served as the predecessor to
Chapter 551 of the Tex. Gov’t. Code. The language and requirements of both statutory schemes are
indistinguishable and the analysis in Cox has been subsequently applied more contemporary Supreme Court
decisions regarding TOMA.
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subject. LCRA, 523 S.W.2d at 646. In addition, the Court emphasized that it is unnecessary for
a notice to include all potential consequences that “may flow from the consideration of the
topic”. Texas Tpk. Auth., 554 S.W.2d at 676. In Cox the Court adopted these previous
determinations and ultimately resolved that notice need not be as specific as possible and only
something less than full disclosure would not qualify as substantial compliance. Cox, 706
S.W.2d at 959-60 (internal citations omitted).
Following Cox, the Supreme Court took the opportunity to clarify the requirements of
“full disclosure” under open meetings law in City of San Antonio v. Fourth Court of Appeals.
820 S.W.2d 762 (Tex. 1991). Here the Court began by addressing the required level of detail in
meeting notice stating, “[t]he Open Meetings Act is not a legislative scheme for service of
process” and “it has no due process implications”. Id. at 765. The Court went on to
acknowledge that the core purpose of TOMA is to provide openness of governmental process but
that any particular notice need not be “tailored to reach those specific individuals whose private
interests are most likely affected”. Id. In conclusion, the Court held that if a member of the
public is given notice of the topic of discussion the “subject” matter posting requirement of the
Act is satisfied. Id. at 766.
Texas case law has continued to apply and interpret Supreme Court precedent to further
define what TOMA requires for adequate disclosure. The most relevant opinions crystalized this
standard through decisions issued after the contemporary embodiment of TOMA in Chapter 551
of the Tex. Gov’t. Code.8 The 3rd Court of Appeals took the lead in this endeavor, issuing the
first of two (2) guiding opinions in Friends of Canyon Lake Inc. v. Guadalupe-Blanco River
Authority. 96 S.W.3d 519 (Tex. App. – Austin 2002, pet. denied). In this matter the court

8

See 1993 Tex. Sess. Law. Serv. Ch. 268 (S.B. 248); Acts 1993, 73rd Leg., Ch. 268, § 1, eff. Sept. 1, 1993.
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conducted an extensive review of prior case law to reach their conclusion that the subject include
in any notice of a public meeting should “alert readers to the particular issue that the governing
bodies would address”. Id. at 531. The court also cautioned that absolute specificity is not
required, only something more descriptive than “broad topics” need be included. Id.
Descriptions in the notice are not required to “inform the casual reader of the precise
consequences” of any action that may be taken. Id. Nor is it necessary to provide all of the
possible outcomes that may flow from the governmental body’s consideration of the subject. Id.
(citing Texas Tpk. Auth., 554 S.W.2d at 676). The court concluded that a determination of
whether more could have been posted regarding the subject is not relevant to determine
compliance with the Act. Id. at 532.
Eight years after the decision in Canyon Lake, the Austin Court of Appeals revisited the
issue of posting adequacy in Save Our Springs Alliance, Inc. v. City of Dripping Springs. 304
S.W.3d 871, 878 (Tex. App. – Austin 2010, pet. denied). In this matter the court expounded on
the principal requirements presented in Canyon Lake to articulate specific criteria examined by a
court to determine posting sufficiency for land use or development matters. Id. at 899. To this
end, the court explained that notice will be considered compliant with the requirements of the
Act if the language: (1) identifies the type of issue to be considered by the body, (2) references
the area that will be affected, (3) identifies the parties involved in the issue, and (4) provides
some indication of the duration or the scope of the topic of discussion.9 Id. at 889. (“SOS
Test”). The court also specified that listing all consequences that may flow from the topic would

9

In Save Our Springs the court applied all of the previous case law to determine that notice was sufficient where is
identified the agreement at issue, the area in question – through reference to a section of the Tex. Loc. Gov’t. Code,
the duration of the agreement – through reference to the same statute, and the developers involved in the project.
The court specifically stated that compliance with the Act does not require including variances that may be
considered in relation to the development agreements at issue. See Save Our Springs, 304 S.W.3d at 889.
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be contrary to the purpose of the Act and would “overwhelm, rather than inform”. Id., citing
City of San Antonio, 820 S.W.2d at 766 (“Far from serving the purposes of the Act, this degree
of specificity would so overwhelm readers that it would prove even less informative than the
current notice.”); and Texas Tpk Auth., 554 S.W.2d at 676 (not necessary to “post copies of
proposed resolutions”).
2. The City is entitled to summary judgment relief because review of the relevant
evidence conclusive establishes compliance with notice posting requirements.
Summary judgment is proper when the Defendant disproves at least one element of the
Plaintiff's theory of recovery or pleads and conclusively establishes each essential element of an
affirmative defense, thereby rebutting the Plaintiff's cause of action. Science Spectrum, Inc. v.
Martinez, 941 S.W.2d 910, 911 (Tex. 1997). The City has plead, and now proves, that they have
substantially complied with the express criteria necessary to satisfy subject posting requirements
under TOMA. The evidence produced in connection with this motion, when considered in
reference to the applicable case law, affirmatively establishes this compliance and the City’s
entitlement to summary judgment relief.
The Plaintiff has not, nor could they, dispute that the City posted the public notice for the
November 10 regular City Council meeting in accordance with the time, place, and manner
requirements of TOMA. Plaintiff’s only point of contention under §551.041 is a claim that the
subject matter of the issue to be addressed in agenda Item No. 6 was not adequately identified.
On Thursday, November 10, 2016 the City Council for the City of Austin convened a regular
meeting of the governmental body. On the agenda for this meeting, and relevant to the issues at
hand, there were two items posted regarding 6409 City Park Road – otherwise known as
“Champion’s Tract #3”. The first of these items stated as follows in its posting:
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Approve second and third reading of an ordinance amending Ordinance No.
960613-J and authorizing execution of the first amendment to a settlement
agreement relating to the development of property located at 6409 City Park Road
(Champion Tract). Related to Item #43.10
This was Item No. 6 on the November 10 agenda and represents the target of the Plaintiff’s
alleged deficiency. Item No. 43, identified as related to Item No. 6, stated as follows:
C14-2015-0160 – Champions Tract #3 – District 10 – Conduct a public hearing
and approve third reading of an ordinance amending City Code Title 25 by
rezoning property locally known as 6409 City Park Road (West Bull Creek
Watershed) from general office-conditional overlay (GO-CO) combining district
zoning to multifamily residence-moderate-high density-conditional overlay (MF-4CO) combining district zoning. First Reading approved on June 23, 2016. Vote:
11-0. Second Reading approved on September 22, 2016. Vote: 9-0, Council
Member Pool abstained; Council Member Troxclair was off the dais.
Owern/Applicant: Champion Assets LTD & Champion Legacy Partners LP (Josie
Ellen Champion, Alma Juanita Champion Meier, Margaret Jo Roberson Duff).
Agent: Armbrust & Brown, PLLC (Richard Suttle). City Staff: Jerry Rustoven, 512974-3207. Related to Item #6.11
Item No. 43 is a zoning case that was subject to a separate process and consideration by Council.
The propriety of this posting is not being challenged by the Plaintiff. Item No. 6 was first posted
on the Council agenda on September 22, 2016 for initial approval.12 After discussion and receipt
of public comment the item was approved on first reading by a vote of 9-0 in favor.13 It was
subsequently posted for second and third reading on October 6 and November 3 using the exact
same language utilized by the challenged posting and the approved ordinance. 14 Following

10

See Exhibit A-1 at 3-4.

11

See Exhibit A-1 at 12.

12

See Exhibit A-4 at 5.

13

The approved council minutes for the September 22, 2016 meeting may be accessed at:
http://www.austintexas.gov/edims/document.cfm?id=265417. The Defendant asks that the Court take judicial notice
of this public document.
14

See Exhibit A-3 at 6 and Exhibit A-2 at 6.
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extensive public involvement and staff analysis, the amendment to the 1996 settlement
agreement came back to Council on November 10 and received final approval.15 As established
from controlling Texas case law, the posting for Item No. 6 is sufficient if it fulfills the core
purpose of the Act and identifies the item up for discussion, the area or individuals impacted, the
scope or duration of the decision, and the parties involved. (“SOS Test”). With regard to the
challenged item, the City satisfied each condition necessary to establish compliance with the
legislative language and purpose of TOMA.
There is no question that the issue to be considered under Item No. 6 is properly
identified – satisfying the first element of the “SOS Test”. The agenda clearly stated that the
item under consideration was a proposed amendment of a settlement agreement that had been
previously executed with regard to a property including 6409 City Park Road. The original
ordinance (960613-J), reflecting the settlement agreement, was identified in the posting and is
publically available on the website of the Austin City Clerk.16 This original ordinance was
signed into law and became effective on June 13, 1996. Under TOMA, it is sufficient to
reference law or statute in a posting and have the terms of that reference included in the
consideration of compliance with posting requirements. See Save Our Springs, 304 S.W.3d at
889 (reference to the definitions and contextual terms of §42.004 of the Tex. Loc. Gov’t Code
were considered by the court in determining sufficient compliance with TOMA). In this case,
the relevant elements of the original settlement agreement, codified as City of Austin Ordinance
No. 960613-J, alerted the reader to the general areas that could be subject to possible amendment

15

The approved council minutes for the November 10, 2016 meeting may be accessed at:
http://www.austintexas.gov/edims/document.cfm?id=268286. The Defendant asks that the Court take judicial notice
of this public document.
16

See Exhibit C; the ordinance reflecting the original settlement agreement (Ord. No. 960613-J) may also be
accessed at: http://www.austintexas.gov/edims/document.cfm?id=50708.
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through the ordinance proposed in Item No. 6. The original settlement agreement identified the
property at issue and included four (4) subject matter areas: application of the Lake Austin
Watershed Ordinance, Water Quality Protections, application of the Hill Country Roadways
Regulations, and the term/duration of the application of the agreement to projects undertaken on
the subject property. A reader would reasonably be on notice that the proposed amendment to
the settlement agreement may modify one or more of these areas. A reader would also be
adequately aware of the property that was subject to the proposed action by identification in both
the original settlement agreement and the November 10 posting for both Item No. 6 and in
related Item No. 43 (6409 City Park Road) – completing item (2) of the “SOS Test”. In addition,
items (3) and (4) of the “SOS Test” are satisfied by the original settlement and November 10
postings because they both identify the parties involved in the proposed subject matter and
reference the duration of the potential action.
Based on the City’s November 10 posting language a reader would be on notice that City
Council was going to consider an amendment to a settlement agreement that originally
established land development regulations for the “Champion Tract” located at 6409 City Park
Road in Austin, Texas. Further, knowledge of the content of the original settlement agreement
reasonable imputed upon a reader would inform them that the amendment may involve action
flowing from the application of the Lake Austin Watershed Ordinance and Hill Country
Roadway Regulations, water quality protections, and/or the duration of application to
development projects on the subject property. Readers would also understand that the parties
involved in this matter include the Champions’ and their agents. The action taken by Council
regarding agenda Item No. 6 was articulated in the approval of an ordinance stating as follows:

Page 11 of 20

ORDINANCE ADOPTING AND AUTHORIZING THE EXECUTION OF THE
FIRST AMENDMENT TO THE COMPROMISE SETTLEMENT AGREEMENT
RELATED TO CAUSE NO. 94-07160, JOSIE ELLEN CHAMPION, ET AL V.
CITY OF AUSTIN IN THE 353RD JUDICIAL DISTRICT COURT OF TRAVIS
COUNTY; AMNEDING ORDINANCE NO. 960613-J; AND WAIVING
CERTAIN SECTIONS OF CITY CODE CHAPTER 25-2 AND LAKE AUSTIN
WATERSHED REGULATIONS FROM ORDINANCE NO. 840301-F.17
Generally, the focus of the court’s analysis regarding the sufficiency of notice insists upon “a
comparison between the content of the notice given and the action taken at the meeting.”
Rettberg v. Texas Dep't of Health, 873 S.W.2d 408, 413 (Tex. App. – Austin 1994, no writ); see
also Point Isabel I.S.D. v. Hinojosa, 797 S.W.2d 176, 180 (Tex. App.—Corpus Christi 1990,
writ denied). In the matter at hand, the final action taken by the Austin City Council on
November 10 accurately reflects the adequate notice provided the City’s pursuant to each
element of the “SOS Test”. As such, the posting language for Item No. 6 is compliant with the
subject matter posting requirements of TOMA and the Defendant is entitled to summary
judgment as a matter of law.
3. Summary judgment in favor of the City is appropriate because evidence produced
negates one or more of the Plaintiff’s claims.
In their original petition, the Plaintiff has levied four (4) allegations against the City that
they believe represent a failure to comply with the subject matter posting requirements of
TOMA. The evidence presented by the Defendant affirmatively defeats each and every one of
these claims and conclusive shows the City properly posted agenda Item No. 6 in accordance
with the applicable conditions of Tex. Gov’t. Code §551.041.
The first of the Plaintiff’s challenges claims the City failed to provide an adequate level
of information regarding the regulatory ordinances subject to possible modification by the

17

See Exhibit B; the ordinance reflecting the amended settlement agreement may also be accessed at:
http://www.austintexas.gov/edims/document.cfm?id=267150.
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proposed settlement agreement.18 Specifically, Plaintiff insists that the posting was entirely
devoid of any reference to possible modification to the Lake Austin Watershed Ordinance (No.
840301-F)19. This ordinance in was passed and signed into law by the Austin City Council on
March 1, 1984. The purpose of the ordinance was to amend the City Charter by adopting new
design standards for site development within the Lake Austin watershed area. The original
settlement agreement explicitly references the Lake Austin Watershed Ordinance and describes
the applicability to the subject properties (Champion Tracts).
“Those residing in or having business dealings with a city are presumed to know its
ordinances.” Board of Adjustment of the City of San Antonio v. Nelson, 577 S.W.2d 783, 786
(Tex. App. – San Antonio 1979), aff'd, 584 S.W.2d 701 (Tex. 1979); see also Trail Enters., Inc.
v. City of Houston, 957 S.W.2d 625, 634 (Tex. App.-Houston [14th Dist.] 1997, pet. denied). In
addition, one is charged with constructive notice of the actual knowledge that could have been
acquired by examining public records. Mooney v. Harlin, 622 S.W.2d 83, 85 (Tex. 1981). The
Lake Austin Watershed Ordinance and the ordinance representing the original settlement
agreement are both duly executed and filed public documents. They represent valid City
enactments and are made publicly available through the Austin City Clerk’s office. Interested
parties, including the Plaintiff, are expressly charged with knowledge of their content. As a
result, the Plaintiff cannot suggest that they had no idea that the proposed amendment to the
original settlement agreement would consider possible modification to the Lake Austin
Watershed Ordinance on the property in question.20 Any claimed ignorance is a matter of

18

Plaintiff’s Original Petition at 4

19

See Exhibit D; the Lake Austin Watershed Ordinance (840301-F) may also be accessed at:
http://www.austintexas.gov/edims/document.cfm?id=12242.
20

Plaintiff’s Original Petition at 2-4.
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convenience for the Plaintiff’s present claim. A greater level of detail is not required and the
posting is entirely sufficient to satisfy the requirements of TOMA. See Save Our Springs, 304
S.W.3d at 889.21
The Plaintiff next contends that other modifications articulated in the amendment,
specifically concerning City Code Chapter 25-2, Subchapter C, Articles 9 & 11, were entirely
absent from the original agreement. These sections of the current City Code are collectively
known as the Hill Country Roadway Requirements (“HCRR”)22. They lay out specific site plan
requirements for development bordering certain roadway corridors in west Austin. These
requirements were included in the original settlement agreement as modifications to roadway
setback requirements delineated by City of Austin Ordinance No. 860116-J.23 If a reader
reviewed the original settlement agreement they would have had adequate notice that an
amendment to the settlement agreement could consider modification of the conditions of
Ordinance No. 860116-J and/or HCRR regarding application to the subject property. The
Plaintiff’s oversight is ineffective to establish alleged non-compliance with the Act.
Plaintiff’s following challenge takes aim at the tradition and practice of the City’s posting
of settlement agreements or subsequent modification of the same.24 To this end, the Plaintiff

21

It is sufficient, under TOMA, to reference law or code for the purpose of incorporating conditions without
restating those conditions in the posting. In addition, compliance with TOMA does not require including all of the
potential consequences or variances that may flow from development agreements in the posting itself.
22

See Exhibit F; the specific provisions in question for Art. 9 may be accessed at:
https://library.municode.com/tx/austin/codes/code_of_ordinances?nodeId=TIT25LADE_CH252ZO_SUBCHAPTER_CUSDERE_ART9LA_DIV3ADSIPLREHICOROCO.
Art. 11 may be viewed at:
https://library.municode.com/tx/austin/codes/code_of_ordinances?nodeId=TIT25LADE_CH252ZO_SUBCHAPTER_CUSDERE_ART11HICORORE.
23

See Exhibit E; the Hill Country Roadway Ordinance (860116-J) may also be accessed at:
http://www.austintexas.gov/edims/document.cfm?id=3944. This ordinance has now been codified as provided in
Exhibit F.
24

Plaintiff’s Original Petition at 5-6.
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insists the breadth and detail posting for agenda Item No. 6 was contrary to the normal practice of
the City. It is the Plaintiff’s position that settlement agreements referenced on City Council
agendas traditionally include detail regarding the specifics of the terms and conditions
considered. As support, Plaintiff presents other postings on the November 10 City Council
agenda as well as subsequent postings occurring between December 2016 and April 2017. The
Plaintiff’s support is both dissimilar and irrelevant to evaluation of the matter at hand.
Descriptions provided for public meetings can be deemed deficient under TOMA if they
are contrary to “well established custom and practice”. River Road Neighborhood Ass'n v. South
Texas Sports, 720 S.W.2d 551, 557 (Tex. App. – San Antonio 1986, writ dism'd w.o.j.). To
define a “well-established” practice there must be a repetitive showing of meetings involving
similar subject matter that would create an expectation of the public as to what would be
considered. See Save Our Springs, 304 S.W.3d at 890.
Plaintiff’s argument in this area has two glaring flaws. First, as a matter of common
sense, it is illogical to attempt to define a “well-established custom and practice”, as applied to
the November 10 agenda posting for Item No. 6, by referencing postings that were
contemporaneous with, or occurred after, the challenged posting. With this “evidence” the best
Plaintiff could attempt would be to identify City custom and practice relevant to a future claim.
Second, the Plaintiff cites entirely dissimilar postings as further support for their “custom and
practice” claim. Of the other agenda items provided by the Plaintiff, three of the four involve
Planned Unit Developments (PUDs) and all of the items specifically involve zoning cases before
the City Council. It cannot be disputed that the challenged agenda item involves amendment to a
settlement agreement that concerns site plan development regulations – it does not involve
zoning. In Save Our Springs the court opined on this exact issue, determining that a well-
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established custom cannot be defined through the offering or comparison of dissimilar postings.
Id. The Plaintiff has failed to produce any evidence that could establish a custom and practice
for the City. Nor has the Plaintiff made any showing that the particular posting language for
agenda Item No. 6 on November 10, 2016 was contrary to any such custom.
Plaintiff’s final attempt to prove a violation of TOMA posting requirements by the City
in their November 10 agenda is perhaps widest of the mark. In a last ditch effort to establish
non-compliance with TOMA, the Plaintiff argues that the City failed to acknowledge the
“petition rights” of the neighborhood in the agenda posting language of Item No. 6.25 “Petition
rights” are a creation of §211.006(d) of the Tex. Loc. Gov’t. Code. The code section states:
(d) If a proposed change to a regulation or boundary is protested in accordance
with this subsection, the proposed change must receive, in order to take effect, the
affirmative vote of at least three-fourths of all members of the governing body.
The protest must be written and signed by the owners of at least 20 percent of
either:
(1) the area of the lots or land covered by the proposed change; or
(2) the area of the lots or land immediately adjoining the area covered by
the proposed change and extending 200 feet from that area.
The City of Austin reflects this legislative designation in §25-2-284(A) of the City Code as
follows:
(A) The affirmative vote of three-fourths of the members of council is required to
approve:
(1) rezoning property to a planned unit development if the Land Use
Commission recommends denial of the application;
(2) zoning previously unzoned property to a planned unit development if
the Land Use Commission recommends denial of the application by a vote
of at least three-fourths of the members of the Land Use Commission; or
(3) a proposed rezoning that is protested in writing by the owners of not
less than 20 percent of the area of land:

25

Plaintiff’s Original Petition at 7-8.
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(a) included in the proposed change; or
(b) immediately adjoining the area included in the proposed
rezoning and extending 200 feet from the area.
The provision of the Tex. Loc. Gov’t. Code cited by the Plaintiff is only applicable to zoning
cases and specifically to situations where there is a proposed change in zoning.26 Further, the
application of the City Code section referencing “petition rights” and three-fourths voting
expressly only applies to zoning or rezoning matters only.27 There is no question that agenda
Item No. 6 is not a zoning item within either of the operative definitions and therefore the cited
provisions of the Tex. Loc. Gov’t. Code and the Austin City Code are inapplicable. Further, the
Plaintiff presents no argument or evidence as to how “petition rights” relate to subject matter
posting requirements under TOMA. As a result, the Plaintiff’s final challenge is unrelated and
unpersuasive to establish grounds supporting a claim of non-compliance with the Act.
VI.

CONCLUSION

Texas law is entirely clear when it comes to the establishment of posting requirements for
public meetings under the legislative criteria identified in TOMA. In an effort to establish and
preserve open and accessible government, posting language must be specific enough to allow a
member of the public a meaningful opportunity to participate in matters in which they are
interested. To facilitate this access, language used by the governmental body must generally
describe the issue to be discussed. However, it is unnecessary, and wholly disfavored, to require
posting of a level of detail or quantity of information that may confuse or confound the interested
public.

The provision of “petition rights” is controlled by section (a) under the statute and applies only where the City
undertakes a zoning change. See Tex. Loc. Gov’t. Code §211.006 (a) (“governing body of a municipality wishing to
exercise the authority related to zoning and zoning district boundaries…”)
26

27

The language of the City Code section incorporating Section 211.006(d) specifically defines the limited
application of the provision to a “proposed rezoning”. See Austin City Code §25-2-284(A)(3)
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When the agenda posting specifically considers land development, the 3rd Court of
Appeals has articulated four (4) specific criteria requiring satisfaction in order to conclusively
establish compliance with TOMA. If the posting identifies the issue to be discuss, area affected,
parties involved in the matter, and the duration or scope of application, TOMA is sufficiently
satisfied and challenges predicated on §551.041 must fail. In this matter, the City provided clear
indication that they were prepared to discuss an amendment to a settlement agreement involving
6409 City Park Road, with specific regard to development regulations applicable to the property,
identifying the parties involved, and establishing the term of the agreement.
Based on the information set forth above, the Defendant has convincingly shown that the
posting language for agenda Item No. 6 was in complete compliance with the subject matter
posting requirements of TOMA. Additionally, the Defendant has presented evidence, case law,
and argument that affirmatively negates all of the sufficiency challenges presented by the
Plaintiff. As such, the City is entitled to summary judgment relief as a matter of law.
PRAYER
WHEREFORE PREMISES CONSIDERED, Defendant City of Austin respectfully
requests that this Court grant their Motion for Summary Judgment, enter a judgment dismissing
Plaintiffs’ claims with prejudice, and grant such other or further relief to which they may be
justly entitled.

RESPECTFULLY SUBMITTED,
ANNE L. MORGAN, CITY ATTORNEY
MEGHAN L. RILEY, CHIEF LITIGATION
/s/ Matthew W. Tynan
MATTHEW W. TYNAN
State Bar No. 24072489
matthew.tynan@austintexas.gov
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City of Austin – Law Department
P. O. Box 1546
Austin, Texas 78767-1546
Telephone: (512) 974-2185
Facsimile: (512) 974-1311
ATTORNEYS FOR DEFENDANT
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CERTIFICATE OF SERVICE
This is to certify that I have served a copy of the foregoing on all parties, or their attorneys
of record, in compliance with the Texas Rules of Civil Procedure, on this the 11th day of
September 2017, as follows:
Via e-Service to:
Bill Aleshire
State Bar No. 24031810
Bill@AleshireLaw.com
Aleshire Law P.C.
700 Lavaca Street, Suite 1400
Austin, Texas 78701
512.320.9155 (telephone)
512.320.9156 (facsimile)
ATTORNEYS FOR PLAINTIFF

/s/ Matthew W. Tynan
MATTHEW W. TYNAN
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CAUSE NO. D-1-GN-17-002447
LAKE AUSTIN COLLECTIVE, INC.
Plaintiff
v.
THE CITY OF AUSTIN
Defendant

§
§
§
§
§
§
§

9/13/2017 3:01 PM
Velva L. Price
District Clerk
Travis County
D-1-GN-17-002447
Raeana Vasquez

IN THE DISTRICT COURT

TRAVIS COUNTY
419th JUDICIAL DISTRICT

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
ON OPEN MEETINGS CLAIM
TO THE HONORABLE JUDGE OF THIS COURT:
Plaintiff Lake Austin Collective (LAC) asks the Court to sign a summary judgment under
Texas Rule of Civil Procedure 166a granting LAC’s Open Meetings Act claim against the City of
Austin.
INRODUCTION
1.

LAC sued the City of Austin for declaratory and injunctive relief alleging that the City

Council violated Tex. Gov’t Code section 551.041, the public notice requirements of the Texas
Open Meetings Act (TOMA). LAC alleges Agenda Item 6 of the Austin Council meeting on
November 10, 2016 violates TOMA because the agenda wording failed to give the public notice
that Council would consider granting waivers of two important environmental ordinances

1

of

special interest to the public. The City of Austin answered and has filed a motion for summary
judgment.
SUMMARY OF MOTION
2.

TOMA requires a governmental body to give notice of the “subject” of each meeting. Tex.

Gov’t Code section 551.041. “The notice ... must be sufficiently specific to alert the general public

1

The Lake Austin Watershed Ordinance and the Hill Country Roadway Ordinance.
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to the topics to be considered at the upcoming meeting.” City of Laredo v. Escamilla, 219 S.W.#d
14, 19 (Tex. App.—San Antonio 2006 pet. denied). “To determine if the notice sufficiently
informs the public of the topic under discussion, the court will focus its analysis on comparing the
content of the notice given and the action taken at the meeting.” Markowski v. City of Marlin, 940
S.W.2d 720, 726 (Tex. App.—Waco 1997, no writ) (citing Rettberg, 873 S.W.2d at 412; Point
Isabel Indep. Sch. Dist. v. Hinojosa, 797 S.W.2d 176, 180 (Tex.App.—Corpus Christi 1990, writ
denied). “The notice must be more specific if the public has a special interest in the topic under
discussion.” Id. The Austin public has a special interest in waivers to these environmental
regulations.
3.

2

The “subject” notice at issue in this case fails to give sufficiently specific notice to the

public that Council was going to grant the developer of the Champion Tract #3 on FM 2222
waivers from the Lake Austin Watershed Ordinance (LAWO) and the Hill Country Roadway
Ordinance (HCRO), and when one compares the agenda wording to the Ordinance that Council
adopted, this omission is clearly obvious:
(Austin Council Agenda, Item 6, November 10, 2016)
6. Approve second and third reading of an ordinance amending Ordinance No.
960613-J and authorizing execution of the first amendment to a settlement
agreement relating to the development of property located at 6409 City Park Road
(Champion Tract). Related to Item #43. 3
Despite giving only vague notice that Agenda Item No. 6 involved amending Ordinance No.
960613-J and amending a settlement agreement, what the Council actually did—without mention
in the agenda item wording—was to amend Ordinance No. 840301-F granting a waiver to the

2
3

See attached Affidavit of Carol Lee.
Plaintiff’s Exhibit A-1 at 5, 6.
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developer of provisions of the Lake Austin Watershed Regulations and amended City Code
Chapter 25-2, Subchapter C, Articles 9 and 11 granting waivers of the Hill Country Roadway
Ordinance. Comparing this agenda notice to the actual ordinance adopted, the TOMA violation
becomes even more obvious by noting the additional wording that was included in caption of the
Ordinance 20161110-006 that Council adopted under Agenda Item No. 6:
An Ordinance adopting and authorizing execution of the First Amendment to the
Compromise Settlement Agreement related to Cause No. 94-07160, Josie Ellen
Champion, et al. v. City of Austin in the 353rd Judicial District Court of Travis
County; amending Ordinance No. 960613-J; and waiving certain sections of City
Code Chapter 25-2 and Lake Austin Watershed Regulations from Ordinance
No. 840301-F. 4
If it was necessary and appropriate to mention the environmental waivers in the caption of the
Ordinance when it was adopted, why wasn’t that subject included in the meeting agenda notice?
4.

Significantly, Ordinance No. 960613-J (the ordinance Council said it would be amending)

made no mention at all of the Hill Country Roadway Ordinance. So even if someone reviewed
that prior ordinance before the Council met, there was no hint that waivers of the Hill Country
Roadway Ordinance were at issue. The agenda—like the Ordinance caption—should have
provided that notice. TOMA requires specificity of the “subject” notice to be greater when the
public has a special interest in the topic, as they do with these two environmental ordinances. So,
to comply with the TOMA notice requirement, the agenda item should have at least included
language like “... and waiving environmental regulations” or—due to the public’s special interest
in the HCRO and LAWO, the agenda item should have said, “...and waiving regulations under the
Hill Country Roadway Ordinance and Lake Austin Watershed Ordinance.”
5.

LAC asks the Court to declare the Council’s action on Agenda Item 6 void, pursuant to

4

Plaintiff’s Exhibit B at 76.
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TOMA section 551.141, for failure of the City to provide adequate public notice of the “subject”
of the Council’s deliberation as required by the Texas Open Meetings Act (TOMA) section
551.041. LAC is an organization of Austin property owners in the area of the Champion Tract
development and is an “interested person” who has standing to bring this action pursuant to TOMA
section 551.142.
SUMMARY-JUDGMENT EVIDENCE
6.

To support the facts in this motion, LAC offers the following summary-judgment evidence

attached to this motion and incorporates the evidence into this motion by reference. 5
Exhibit A:

Austin City Council Agendas

Exhibit A-1: November 10, 2016 (Page 1 – 22)
Exhibit A-2: November 3, 2016 (Page 23 – 39)
Exhibit A-3: October 6, 2016 (Page 40 – 55)
Exhibit A-4: September 22, 2016 (Page 56 – 74)
Exhibit B:

City of Austin Ordinance No. 2016110-006 (Page 75 – 104)

Exhibit C:

City of Austin Ordinance No. 960613-J (Page 105 – 126)

Exhibit D:

City of Austin Ordinance No. 840301-F (Page 127 – 155)

Exhibit E:

City of Austin Ordinance No. 860116-J (Page 156 – 170)

Exhibit F:

City of Austin Code, Chapter 25,
Subchapter C, Articles 9 & 11 (Page 171 – 188)

Affidavit of Carol Lee, Director, Lake Austin Collective, Inc.

5

Plaintiffs exhibits are sequentially numbered on the lower right side of each page.
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TRADITIONAL SUMMARY JUDGMENT
PLAINTIFF’S CAUSE OF ACTION FOR OPEN MEETINGS ACT VIOLATION
7.

To succeed on a traditional motion for summary judgment on its cause of action, the

plaintiff must show that there is no genuine issue of material fact and that it is entitled to summary
judgment as a matter of law. Tex. R. Civ. P. 166a(c). To meet this burden, the plaintiff must
conclusively prove all essential elements of its claim. A matter is conclusively established if
reasonable people could not differ on the conclusion to be drawn from the evidence. If the plaintiff
establishes its right to summary judgment as a matter of law, the burden shifts to the defendant to
present evidence that raises a genuine issue of material fact.
8.

Where, as in this case, the contents of a meeting notice are undisputed, its adequacy is a

question of law. Weatherford v. City of San Marcos, 157 S.W.3d 473, 486 (Tex. App.-Austin 2004,
pet. denied).
Standard for Adequate Open Meeting Notice of “Subject”
9.

The standard for a meeting notice that is applicable to this case is well-stated in City of

Laredo v. Escamilla:
General notice in certain cases is considered substantial compliance with the statute
even though the notice is not as specific as it could be. Cox, 706 S.W.2d at 959–60.
“The notice must be more specific if the public has a special interest in the topic
under discussion.” Markowski v. City of Marlin, 940 S.W.2d 720, 726 (Tex.App.Waco 1997, writ denied) (emphasis added); see also Point Isabel Indep. Sch. Dist.
v. Hinojosa, 797 S.W.2d 176, 180 (Tex.App.-Corpus Christi 1990, writ denied).
“The provisions of TOMA are mandatory and are to be liberally construed in favor
of open government.” Willmann, 123 S.W.3d at 473. If a governmental body
violates TOMA, any actions taken by the body are voidable. Tex. Gov't Code Ann.
§ 551.141.
City of Laredo v. Escamilla, 219 S.W.3d 14, 19 (Tex. App.—San Antonio 2006, pet. denied).
(emphasis added).
In Markowski, for example, the challenged agenda item just said:
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EXECUTIVE SESSION: In accordance with VACTS, Article 6252–17, Sec. 2(g)
Personnel
A. Grievance of Firefighter Keggins.
Action if any to be taken on grievance of firefighter Keggins.
But the action taken was to suspend the Fire Chief and a Fire Captain. The Court held this meeting
notice to be inadequate and the action to suspend the Fire Chief and Fire Captain to be invalid.
Markowski v. City of Marlin, 940 S.W.2d 720, 726 (Tex. App.—Waco 1997, no writ). TOMA
does not permit a governmental body to avoid adequate public notice of its intended deliberation
of significant topics just because the governmental body otherwise has the authority to take such
action.
10.

“To determine if the notice sufficiently informs the public of the topic under discussion,

the court will focus its analysis on comparing the content of the notice given and the action taken
at the meeting.” Markowski v. City of Marlin, 940 S.W.2d 720, 726 (Tex. App.—Waco 1997, no
writ) (citing Rettberg, 873 S.W.2d at 412; Point Isabel Indep. Sch. Dist. v. Hinojosa, 797 S.W.2d
176, 180 (Tex.App.—Corpus Christi 1990, writ denied). Based on this comparison standard, the
meeting notice of the Agenda Item 6, compared to the additional unannounced and controversial
waivers to the LAWO and HCRO granted by the Council’s action, Agenda Item 6 does not meet
the TOMA notice standard.
11.

The adopted Ordinance under Agenda Item No. 6, gave variances and waivers that were

not only not mentioned in the meeting notice but that, incredibly, were never reviewed by the Land
Use Commission and will never be reviewed in the normal process! See Plaintiff’s Exhibit B Ordinance No. 20161110-006 (at page 77) (Part 4(1)(e), granting variances to the Lake Austin
Watershed Ordinance “without Planning Commission approval”); and (at page 78( (Part 4(2)(d)
and (e) granting modifications to Building Height and Development Bonus standards “without a
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determination that an unusual circumstance exists”; and Part 4(2)(f) granting the waivers “without
Land Use Commission approval.”
12.

The notice was not specific enough nor inclusive enough for Council to take the waiver

actions based on a meeting agenda notice that only announced that Council would consider
amendments to a settlement agreement and an old ordinance. The TOMA notice provision does
not say that once the meeting notice cites consideration of amending a particular City ordinance,
then that notice is adequate for any other action the Council has authority to take. If the City’s
Agenda Item 6 meeting notice was acceptable, then a notice that “Council will consider adopting
or amending any ordinance the Austin City Charter allows” would be adequate notice for
everything the Council did during a meeting. It is exactly this kind of shell game that TOMA
prohibits. Council cannot hide its controversial intentions behind agenda wording merely citing
an ordinance number without plainly disclosing that Council will consider waivers to other
environmental ordinances that are not even mentioned in the cited ordinance.
The Public’s “Special Interest” Requires More Specific Notice
13.

When a subject of the Council’s action is of special interest to the public, then the meeting

agenda wording must be more specific. See Cox Enterprises, Inc. v. Bd. of Trustees of AISD, 706
S.W.2d 956, 959 (Tex. 1986) (“personnel” is not adequate notice for hiring a new school
superintendent; “litigation” is not adequate notice for deliberating about a major desegregation
lawsuit); Mayes v. City of De Leon, 922 S.W.2d 200, 203 (Tex. App.—Eastland 1996 writ denied)
(“personnel” is not adequate notice to terminate the city police chief); Markowski v. City of Marlin,
940 S.W.2d 720, 726 (Tex. App.—Waco 1997, pet denied) (“Grievance of Firefighter Keggins”
is not adequate notice to terminate the Fire Chief and Fire Captain).

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT - OPEN MEETINGS CLAIM
Page 7 of 14

14.

It is hard to imagine a topic of more “special interest” to Austinites than waivers of

environmental protection ordinances the public has strongly supported. This is so obvious to
anyone who has lived in Austin very long that the Court could take judicial notice of this fact. In
Austin, it goes without saying after the “wars” that have occurred over environmental issues, that
environmental ordinances are of special interest to both those who support the ordinances and to
those who opposed such ordinances. Also See attached Affidavit of Carol Lee. Yet there was no
mention in Agenda Item 6 that Council was even considering waivers of the LAWO and the
HCRO.
15.

Even the Council’s “findings” in the LAWO and HCRO when they were adopted

demonstrates the enormous public interest in these ordinances that the Council waived for the
Champion Tract developers without mention in the meeting notice. The Austin Council has
officially recognized the special importance of the LAWO. See LAWO, Plaintiff’s Exhibit D at
128-29:
The City Council hereby makes the following findings:
[...] (3) the Lake Austin Watershed ... is different from other watersheds
within Austin’s jurisdiction;
(4) Lake Austin is the primary source of Austin’s water supply;
[...] (6) Lake Austin, as an integral part of the Highland Lakes, is a
significant source of pride and attraction, and the lake and its environment must be
preserved and protected to promote Austin economic well being;
(7) Lake Austin is one of the most significant sources of public recreation
for Austinites and must be protected in order to preserve the health and welfare of
Austin citizens;
[...] (10) If the Lake Austin Watershed is not developed in a sensitive and
innovative manner, the recreational benefits of Lake Austin will be irreparably
damaged.
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The special importance of Lake Austin and its protection is reflected on the City of Austin’s own
website (http://www.austintexas.gov/page/watershed-protection-ordinance) says:
Austin’s water features are a source of immense pride for its residents and a
powerful magnet for visitors, new residents and businesses. Austin’s citizens were
among the first in the nation to recognize the connection between well-planned
development and continued high water quality from flooding and erosion.
16.

Likewise, the Austin City Council itself has endorsed and recognized the special

importance to the public of the HCRO. Plaintiff’s Exhibit E at 157:
[...] WHEREAS, the City Council recognizes the potential of designated Hill
Country Roadways to be an asset to the entire City and the motoring public because
of their dramatic scenic qualities with magnificent views; and,
WHEREAS, it is necessary to protect and preserve the unique physical identity of
these highways so they will continue to be an attraction to tourists thereby
benefitting the Capital City’s economic climate; and,
WHEREAS, the City Council is concerned about traffic safety and congestion
along its major highways and that the traffic capacity of Hill Country Roadways is
limited; and,
WHEREAS, the environmental disruption and economic cost associated with the
improvement and expansion of Hill Country Roadways is considerable and may be
minimized by appropriate restrictions on land use and future development of
property adjacent to Hill Country Roadways ....
17.

The City’s own words and the attached evidence shows that waivers of these environmental

regulations are of special interest to people in Austin, and TOMA required more specific mention
in the Council’s meeting agenda that such waivers were going to be deliberated by Council. The
wording of Agenda Item 6 was inadequate even generally because it failed to give even a hint of
what topics were included, but certainly considering the public’s special interest in these
environmental ordinances, Agenda Item 6 should have mentioned that waivers of environmental
regulations was also to be deliberated. Otherwise, that is not adequate TOMA notice.
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The Council Knows How to Give Adequate Notice
18.

Ironically, at the same November 10, 2016 Council meeting, the Council reconsidered its

prior vote on the Pilot Knob development that had been declared void—for violation of the TOMA
notice requirement—from a lawsuit brought by Austin resident Brian Rodgers. Rodgers v. City of
Austin, CAUSE NO. D-1-GN-16-000615, 345th Judicial District, Travis County Texas. Just a few
weeks earlier, on October 14, 2016, District Judge Yelenosky informed the City by letter that he
found the prior meeting notice for Pilot Knob zoning violated TOMA because it failed to alert the
public that Council was also granting waivers and exemptions from non-zoning ordinances. Final
Judgment against the City in that case was signed on October 28, 2016. Then, on November 10,
2016, Council re-posted the Pilot Knob matter, and, to comply with the Court’s judgment, the City
added the following information that was not included in the original meeting notice:
....The ordinance may include exemption from or waiver of fees, alternative
funding methods, modifications of City regulations, and acquisition of
property.
Plaintiff’s Exhibit A-1 at 10 - Austin Council Agenda, Item 32, November 10, 2016.
In addition to the Pilot Knob item, at the Council’s November 10, 2016 meeting, and since,
Council has posted development project zoning items on its regular meeting agenda where it did
give public notice of its consideration of waivers.
1.
15, 2016, Item 84):

Plaintiff’s Exhibit A-1 at 16, November 10, 2016, Item 50 (and December

50. C14-2016-0063.SH - Villas at Vinson Oak Rezone - District 3 - Conduct a public
hearing and approve an ordinance amending City Code Title 25 by rezoning property
locally known as 4507 and 4511 Vinson Drive (Williamson Creek Watershed) from
family residence-neighborhood plan (SF-3-NP) combining district zoning to
townhouse and condominium residence-neighborhood plan (SF-6-NP) combining
district zoning. Staff Recommendation: To grant townhouse and condominium
residence-neighborhood plan (SF-6-NP) combining district zoning. Planning
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Commission Recommendation: To be reviewed December 13, 2016. The ordinance
may include waiver of fees. Owner/Applicant: Notigius LLC - Series Vinson
(Antonio Giustino). Agent: Perales Engineering, LLC (Jerry Perales, P.E.). City Staff:
Wendy Rhoades, 512-974-7719. A valid petition has been filed in opposition to this
rezoning request.
2.

Plaintiff’s Exhibit A-1 at 19, November 10, 2016, Item 36 (and December 15,

2016, Item 89; February 2, 2017, Item 57; February 16, 2017, Item 63; March 2, 2017,
Item 76; March 23, 2017, Item 83 and April 13, 2017, Item #36):
36. C814-2014-0120 – Austin Oaks PUD – District 10 – Conduct a public hearing and
approve 3rd reading of an ordinance amending City Code Title 25-2 by rezoning
property locally known as 3409, 3420, 3429, 3445, 3520, 3636, 3701, 3721, 3724, and
3737 Executive Center Drive and 7601, 7718 and 7719 Wood Hollow Drive (Shoal
Creek Watershed) from community commercial (GR) district zoning, neighborhood
commercial (LR) district zoning, limited office (LO) district zoning and family
residence (SF-3) district zoning to planned unit development (PUD) district zoning.
The ordinance may include waiver of fees, alternative funding methods,
modifications of City regulations, and acquisition of property. Zoning and
Platting Commission Recommendation: To approve PUD zoning with conditions.
City Council: Approved First reading PUD zoning with conditions, December 15,
2016, vote 6-3 Council Members Casar, Gallo and Zimmerman voting nay. Approved
2nd reading PUD zoning with conditions, March 23, 2017 vote 7-4 Council Members
Alter, Houston, Pool and Tovo against]. Applicant: Graves Dougherty Hearon &
Moody (Michael Whellan). Owner: Twelve Lakes LLC, Jon Ruff. City Staff: Andrew
Moore, 512-974-7604. A valid petition has been filed in opposition to this zoning case.
3.
Plaintiff’s Exhibit A-1 at 20, November 10, 2016, Item 63 (and December
15, 2016, Item 75):
63. C814-2015-0074 – The Grove at Shoal Creek PUD – District 10 – Conduct a
public hearing and approve second reading of an ordinance amending City Code Title
25 by rezoning property locally known as 4205 Bull Creek Road (Shoal Creek
Watershed) from unzoned (UNZ) district zoning to planned unit development (PUD)
district zoning. The ordinance may include exemption from or waiver of fees,
alternative funding methods, modifications of City regulations, and acquisition
of property. First Reading approved on October 20, 2016. Vote: 8-2, Council Member
Houston and Mayor Pro Tem Tovo voted nay; Council Member Troxclair was off the
dais. Owner/Applicant: ARG Bull Creek, Ltd. (Garrett Martin). Agent: Thrower
Design (A. Ron Thrower). City Staff: Sherri Sirwaitis, 512-974-3057.
4.
January 26, 2017, Item 72 (and February 2, 2017, Item 56) (available at
http://www.austintexas.gov/department/city-council/2017/20170126-reg.htm :
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72. C14-2016-0023.SH - Elysium Park - District 7 - Conduct a public hearing and
approve an ordinance amending City Code Title 25 by rezoning property locally
known as 3300 Oak Creek Drive (Walnut Creek Watershed) from industrial parkconditional overlay (IP-CO) combining district zoning and rural residence (RR) district
zoning to multifamily residence-moderate-high density-conditional overlay (MF-4CO) combining district zoning. Staff Recommendation: To grant multifamily
residence-moderate-high density conditional overlay (MF-4-CO) combining district
zoning. Zoning and Platting Commission Recommendation: To grant multifamily
residence moderate-high density-conditional overlay (MF-4-CO) combining district
zoning. The ordinance may include waiver of fees. Owner/Applicant: Two-Way
Land, L.P. (John K. Condon). Agent: Waeltz & Prete, Inc. (Antonio A. Prete). City
Staff: Sherri Sirwaitis, 512-974-3057. A valid petition has been filed on opposition to this
rezoning request.
CONCLUSION
19.

The evidence and a straight-up comparison of the November 10, 2016 meeting notice for

Agenda Item 6 with the action taken on the Champion Tract Ordinance demonstrates, as a matter
of law, that the meeting notice fails to meet the standards required by TOMA section 551.041.
Without giving public notice, the Council considered the especially significant topics of waivers
of the LAWO and HCRO environmental restrictions. Therefore, the action by the Council in
adopting that Ordinance is invalid and should be declared void pursuant to TOMA section 551.141
and section 551.142.
ALTERNATIVE RELIEF
20.

In the alternative, if the Court denies any part of plaintiff’s motion for partial summary

judgment, plaintiff asks the Court to sign an order specifying the facts that are established as a
matter of law and directing any further proceedings as are just. Tex. R. Civ. P. 166a(e).
PRAYER
For these reasons, plaintiff asks the Court to grant this motion and sign an order for
summary judgment to declare void the Council’s action to approve Champion Tract Ordinance
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No. 20161110-006 and the settlement agreement at its meeting on November 10, 2016, Item 6, as
enumerated above, and to grant Plaintiff all other relief to which they may be entitled.
Respectfully submitted,

_____________________________
Bill Aleshire
Bar No. 24031810
AleshireLAW, P.C.
700 Lavaca, Suite 1400
Austin, Texas 78701
Telephone:
(512) 320-9155
Cell: (512) 750-5854
Facsimile:
(512) 320-9156
Bill@AleshireLaw.com
ATTORNEY FOR PLAINTIFF
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NOTICE OF HEARING
Please be advised that a hearing on Plaintiff’s Motion for Summary Judgment on Open
Meetings Claim is set for a two-hour hearing on Thursday, October 5, 2016, at 9:00 a.m., in the
Travis County District Court, 1000 Guadalupe Street, Austin, Texas 78701.

_____________________________
Bill Aleshire
CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing document was e-served on September
13, 2017 on the following:
COUNSEL FOR DEFENDANT
Matthew W. Tynan, Assistant City Attorney
State Bar No. 24072489
City of Austin-Law Department
Post Office Box 1546
Austin, Texas 78767-1546
(512) 974-2185
(512) 974-1311 [FAX]
Matthew.Tynan@austintexas.gov

__________________________
Bill Aleshire
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CAUSE NO. D-1-GN-17-002447

LAKE AUSTIN COLLECTIVE, INC.,
Plaintiff,

§
§
§
§
§
§
§

v.
THE CITY OF AUSTIN, TEXAS,
Defendant.

9/28/2017 2:19 PM
Velva L. Price
District Clerk
Travis County
D-1-GN-17-002447
Sandra Henriquez

IN THE DISTRICT COURT

OF TRAVIS COUNTY,TEXAS
419TH JUDICIAL DISTRICT

DEFENDANT’S OBJECTIONS TO PLAINTIFF’S SUMMARY JUDGMENT EVIDENCE
TO THE HONORABLE JUDGE OF THE DISTRICT COURT:
COMES NOW, the City of Austin and files objections to the Plaintiff’s evidence attached to
their Motion for Summary Judgment filed with this Court on September 13, 2017. Defendant
respectfully submits these objections as set forth below and seeks a ruling from the Court sustaining
said objections.
I.

SUMMARY

Plaintiff brought this lawsuit alleging that the City of Austin failed to comply with subject
matter posting requirements of the Texas Open Meetings Act (“TOMA”) pursuant to Tex. Gov’t.
Code §551.041 regarding notice of an amended settlement agreement included on the regular City
Council agenda for November 10, 2016. To resolve their claim, Plaintiff filed a Motion for Summary
Judgment asking the Court to invalidate the City Council approval of this item and void the related
ordinance that was passed by the body. As support for their requested relief, Plaintiff attached an
affidavit from Carol Lee as Director of the Non-profit Plaintiff. Defendant asks this Court to strike
this affidavit in its entirety as incompetent summary judgment evidence.

In the alternative,

Defendant requests that the Court issue specific rulings on the line and paragraph objections as set out
herein.

II.

ARGUMENT & AUTHORITIES

An affidavit supporting or opposing summary judgment “shall be made on personal
knowledge, shall set forth such facts as would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify to the matters stated therein.” Tex. R. Civ. P.
166a(f). The affidavit will be considered incompetent summary-judgment evidence if it cannot
provide a factual basis for how the affiant has obtained the first-hand knowledge. See Kerlin v. Arias,
274 S.W.3d 666, 668 (Tex. 2008) (“An affidavit showing no basis for personal knowledge is legally
insufficient.”); Trostle v. Combs, 104 S.W.3d 206, 214 (Tex. App. - Austin 2003, no pet.) (“The mere
recitation that the affidavit is based on personal knowledge is inadequate if the affidavit does not
positively show a basis for such knowledge.”).
An affiant's belief about the facts is legally insufficient evidence. Ryland Grp., Inc. v. Hood,
924 S.W.2d 120, 122 (Tex. 1996); Brownlee v. Brownlee, 665 S.W.2d 111, 112 (Tex. 1984).
Likewise, conclusory affidavits are insufficient and do not raise fact issues because “[t]hey are not
credible, nor susceptible to being readily controverted.” Ryland Grp., 924 S.W.2d at 122; see
Brownlee, 665 S.W.2d at 112. “A conclusory statement is one that does not provide the underlying
facts to support the conclusion.” Rizkallah v. Conner, 952 S.W.2d 580, 587 (Tex. App. – Houston
[1st Dist.] 1997, no writ).
The affidavit of Ms. Lee offered by the Plaintiff to establish a “special interest” designation in
the challenged agenda item is conclusory, lacks a factual basis to establish personal knowledge, and
represents no more than the affiant’s beliefs on the subject. Further, the affidavits evidentiary value,
if any, applies only to the perceived importance of municipal environmental regulations in general
and not to the specific situation that forms the basis of the Plaintiff’s legal challenge. As such, it is
irrelevant in the regard for which it is presented. As the entirety of the affidavit evidence lacks a
foundation to establish personal knowledge, and supports no more than the affiant’s conclusory
Page 2 of 5

beliefs, it is incompetent summary judgment support, should be struck, and should receive no
consideration by the Court.
III.

SPECIFIC OBJECTIONS TO PLAINTIFF’S AFFIDAVIT EVIDENCE

Should the Court find any evidentiary merit in some portion of this challenged affidavit, the
Defendant offers the following specific objections to its content:

Plaintiff’s Summary Judgment Evidence – Affidavit of Carol Lee
Paragraph in Affidavit
¶ 4 – “It has been my •
personal observation for
many
years
that
environmental protections, •
such as the Lake Austin
Watershed Ordinance and
the Hill Country Roadway
regulations are of special
interest to many people in
Austin.”

Objection
Lack of basis for personal
knowledge.

¶ 4 ( b ) – “Austin has a •
long history of the public
being specially interested in
environmental
protection •
and opposing any efforts by
City Council to weaken or
waive such protections.”

Lack of basis for personal
Sustained:
knowledge.

¶ 4 (c) – “Likewise, my
personal experience and
observation is that the Hill
Country Roadway
Ordinance (HCRO) is
especially important to the
people of Austin,
particularly in my FM2222
neighborhood.”

Lack of basis for personal
knowledge.

•

Ruling

Sustained:
Conclusory/lacks
foundation.

Conclusory/lacks
foundation.

•

Conclusory/lacks
foundation.

•

Hearsay.

•

Hearsay within
hearsay.

Overruled:

Overruled:

Sustained:
Overruled:

Page 3 of 5

¶ 4 (d) – “By my personal
observation and participation, I
know that the Austin
Neighborhoods Council
(ANC) uses support for
environmental regulations –
specifically including the
LAWO and the HCRO – as
criteria for vetting candidates
for Austin City Council in
order to receive ANC
support.”

•

Lack of basis for personal
knowledge.

•

Conclusory/lacks
foundation.

•

Hearsay.

•

Hearsay within hearsay.

•

Irrelevant.

¶ 5 - Defendant object to
•
this paragraph in its entirety.

Lack of basis for personal
knowledge.

•

Conclusory/lacks
foundation.

•

Hearsay.

Sustained:

_____

Overruled:

________

Sustained:
Overruled:

RESPECTFULLY SUBMITTED,
ANNE L. MORGAN, CITY ATTORNEY
MEGHAN L. RILEY, CHIEF LITIGATION
/s/ Matthew W. Tynan
MATTHEW W. TYNAN
State Bar No. 24072489
matthew.tynan@austintexas.gov
City of Austin – Law Department
P. O. Box 1546
Austin, Texas 78767-1546
Telephone: (512) 974-2185
Facsimile: (512) 974-1311
ATTORNEYS FOR DEFENDANT
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CERTIFICATE OF SERVICE
This is to certify that I have served a copy of the foregoing on all parties, or their
attorneys of record, in compliance with the Texas Rules of Civil Procedure, on this the 28th day
of September 2017, as follows:
Via e-Service to:
Bill Aleshire
State Bar No. 24031810
Bill@AleshireLaw.com
Aleshire Law P.C.
700 Lavaca Street, Suite 1400
Austin, Texas 78701
512.320.9155 (telephone)
512.320.9156 (facsimile)
ATTORNEYS FOR PLAINTIFF

/s/ Matthew W. Tynan
MATTHEW W. TYNAN
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CAUSE NO. D-1-GN-17-002447
LAKE AUSTIN COLLECTIVE, INC.
Plaintiff
v.
THE CITY OF AUSTIN
Defendant

§
§
§
§
§
§
§

9/28/2017 4:02 PM
Velva L. Price
District Clerk
Travis County
D-1-GN-17-002447
Raeana Vasquez

IN THE DISTRICT COURT

TRAVIS COUNTY
419th JUDICIAL DISTRICT

PLAINTIFF’S RESPONSE TO
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT
TO THE HONORABLE JUDGE OF THIS COURT:
Plaintiff Lake Austin Collective (LAC) asks the Court to deny the cross motion for
summary judgment filed by Defendant City of Austin and to sign a summary judgment under
Texas Rule of Civil Procedure 166a granting LAC’s Open Meetings Act claim against the City of
Austin.
INRODUCTION
1.

a.

The legal issue before this Court is whether the Austin City Council’s meeting

notice for November 10, 2016, Agenda Item 6 gave sufficient notice to the public to comply with
the Texas Open Meetings Act (TOMA), section 551.041 requirement to give notice of the
“subject” of Council’s action. The Court makes that determination by comparing the meeting
agenda wording to the action the Council took. Does the following agenda item give the public
notice that what the Council did was to grant the developer of the Champion Tract #3 waivers from
two environmental regulations of special interest to the public, the Lake Austin Watershed
Ordinance (LAWO) and the Hill Country Roadway Ordinance (HCRO)?
(Austin Council Agenda, Item 6, November 10, 2016)
6. Approve second and third reading of an ordinance amending Ordinance No.
960613-J and authorizing execution of the first amendment to a settlement
PLAINTIFF’S RESPONSE TO DEFENDANT’s MOTION FOR SUMMARY JUDGMENT
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agreement relating to the development of property located at 6409 City Park Road
(Champion Tract). Related to Item #43. 1
b.

Comparing this agenda notice to the actual ordinance adopted, the TOMA violation

becomes even more obvious by noting the additional wording that was included in the caption of
the Ordinance 20161110-006 that Council adopted under Agenda Item No. 6:
An Ordinance adopting and authorizing execution of the First Amendment to the
Compromise Settlement Agreement related to Cause No. 94-07160, Josie Ellen
Champion, et al. v. City of Austin in the 353rd Judicial District Court of Travis
County; amending Ordinance No. 960613-J; and waiving certain sections of City
Code Chapter 25-2 and Lake Austin Watershed Regulations from Ordinance
No. 840301-F. 2
If it was necessary and appropriate to mention the environmental waivers in the caption of the
Ordinance when it was adopted, why wasn’t that subject included in the meeting agenda notice?
In fact, if the Court reviews the Council’s adopted ordinance under Agenda Item 6, the only
substantive action taken by the ordinance was to grant waivers to the LAWO and the HCRO.

3

The approved Amendment to the Settlement Agreement discloses the goal was to get these
environmental waivers, saying:
WHEREAS, the Champions seek variances to City environmental regulations and
site development regulations applicable to Tract 3.... 4
c.

LAC filed an Original Petition and a Verified First Supplemental Petition (seeking

temporary and permanent injunctive relief). The City filed a general denial Answer. The Parties
have filed cross-motions for summary judgment which are before the Court for hearing set at 9:00
a.m. on October 5, 2017.

1
2
3
4

Plaintiff’s Exhibit A-1 at 5, 6.
Plaintiff’s Exhibit B at 76.
Plaintiff’s Exhibit B at 77, 78.
Plaintiff’s Exhibit B at 82.

PLAINTIFF’S RESPONSE TO DEFENDANT’s MOTION FOR SUMMARY JUDGMENT
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RESPONSE TO CITY’S MOTION FOR SUMMARY JUDGMENT
2.

Waiver of the LAWO and the HCRO was the true subject of the Agenda Item 6, masked by

the vague and uninformative wording of the agenda item. The environmental waiver was the true
topic of the Council action that was accomplished by means or methodology of an amended
settlement agreement. Amending the settlement agreement was not the true subject of the Council
action; it was merely the means by which Council granted the waivers, the true subject of the
Council action. Another way to look at this is that the Council amended and waived important
city ordinances—without identifying them generically or specifically in the agenda wording—in
order to arrive at an amended settlement agreement.
3.

An agenda item that just says the Council is going to amend a settlement agreement gives

no clue to the public about what the real issue is. Waiving the environmental regulations was the
heart and soul of this agenda item and was the sole substantive action taken by the adopted
ordinance. Waiver was not a mere or expected “consequence” of amending the settlement
agreement; waiver was the real topic, the subject of the Council action which just happened to be
taken by the methodology of an amended settlement agreement. Council knew that the real issue
they were going to deliberate were the environmental waivers, regardless of whether that was done
through an amended settlement agreement with the Champions.
4.

The LAWO and HCRO are of special interest to the public. See Affidavit of Carol Lee,

Exhibit to Plaintiff’s Motion for Summary Judgment.5 As a result, the meeting notice should have
been more specific to alert the public that waivers of these environmental regulations were to be

5

While the issue of the adequacy of a TOMA notice is a question of law, the issue whether a topic
is a matter of special interest to the public is a matter of fact to be determined by the Court. Plaintiff’s
affidavit by Carol Lee (and related website evidence of publicity) is the only evidence before the court, and
it is undisputed. Defendants have objected to portions of Ms. Lee’s affidavit.

PLAINTIFF’S RESPONSE TO DEFENDANT’s MOTION FOR SUMMARY JUDGMENT
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deliberated. Under these circumstances, the agenda should have—at the very least—mentioned
generically that “waivers of environmental regulations may be included,” although mentioning
waivers of the LAWO and HCRO may have been required. Per TOMA, the public was entitled to
notice of the Council’s consideration of the environmental waivers, and, therefore, Council’s
approval of Agenda Item 6 should be declared void.
5.

The City defends its agenda notice by relying primarily on the City’s spin of the holding

in Save Our Springs Alliance, Inc. v. City of Dripping Springs, 304 S.W.3d 871 (Tex. App.—
Austin 2010, pet denied). City’s MSJ at 7. In SOS, the court considered an agenda item to approve
a development agreement and create a special purpose district to be TOMA compliant. But
Plaintiffs in that case argued that the agenda item was insufficient because it did not alert the public
to the consequences of approving the development. SOS, 304 S.W.3d at 888 (Tex. App.—Austin
2010). LAC has made no such claim in this present case. As explained above, waiver of the
environmental ordinances was not a “consequence” of the amended settlement agreement, waiver
was the purpose, the topic, the subject of the Council action, taken by means of an amended
settlement agreement. And in SOS, the “multiple variances” granted as part of the development
agreement, were just a few features involved in the agreement. Id. In the LAC case, the waivers
were the sole substantive part of the Council’s action. Thus, SOS is distinguished and inapplicable
to this present case.
6.

Even if, what the City names as, the “SOS Test” did apply, Agenda Item 6 does not pass

that “test.” The City describes its SOS Test as:
To this end, the court explained that notice will be considered compliant with the
requirements of the Act if the language: (1) identifies the type of issue to be
considered by the body, (2) references the area that will be affected, (3) identifies
the parties involved in the issue, and (4) provides some indication of the duration
or the scope of the topic of discussion.
PLAINTIFF’S RESPONSE TO DEFENDANT’s MOTION FOR SUMMARY JUDGMENT
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City’s MSJ at 7.
a.

Agenda Item 6 fails the 1st part of this “test” because it does not truly identify “the

type of issue” to be considered by the Council. The “issue”—and the sole action taken within the
adopted Ordinance and Amended Settlement Agreement—was the waiver of the LOWA and
HCRO. Waiver of environmental ordinances was the “type of issue.” Amending a settlement
agreement is not “the issue.” It is merely the method or means by which the issue—the waivers—
were accomplished. Especially when we consider the purpose of TOMA is to give a meeting
subject notice that is meaningful to the public, the City was required to disclose that environmental
waivers were the issue in Agenda Item 6.
b.

Agenda Item 6 also fails the 4th part of the “test.” Agenda Item 6 utterly fails to

truly “provide some indication of ... the scope of the topic of discussion.” It would have been very
easy—and appropriate—for the agenda to provide some indication that “waivers of environmental
regulations” or even “waivers of the Lake Austin Watershed Ordinance and Hill Country Roadway
Ordinance” was included in the scope of the Council’s discussion. But such generic or specific
reference to environmental waivers was not included or inferred in the way Agenda Item 6 was
worded. The Court should take note of the other agenda items at the same Council meeting on
other matters that did pass this part 4 of the “SOS Test.” See LAC’s Motion for Summary
Judgment at 10-12, (Austin Council agenda items containing language such as “The Ordinance
may include exemption from or waiver of ... modifications of City regulations....”). Had Agenda
Item 6 contained such disclosure, this lawsuit may not have been necessary.
7.

a.

The City argues that had the City included reference in Agenda Item 6 to waiving

environmental regulations generically, or specifically including reference in the agenda item to the

PLAINTIFF’S RESPONSE TO DEFENDANT’s MOTION FOR SUMMARY JUDGMENT
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Lake Austin Watershed Ordinance and the Hill Country Roadway Ordinance, it would have been
“contrary to the purpose of the [TOMA] Act and would ‘overwhelm, rather than inform’” the
public. City’s MSJ at 7-8. Agenda Item 6, as posted, was 41 words. Had that agenda item included
additional words as suggested above, the public would not have been “overwhelmed;” they would
have been informed as TOMA intended. To inform the public of what the real issue was and the
true scope of the topic by including reference to the environmental waivers, it might have required
the addition of from 3 words (for generic reference) to 11 words (for specific reference to the
LAWO and HCRO).
b.

There were plenty of agenda items on the November 10, 2016 agenda with far more

words than the scant Agenda Item 6. Ironically, the agenda item (No. 75) for Council meeting
June 13, 1996 (when the original Champion settlement agreement was adopted) was far larger
(191 words) and informative than the Agenda Item 6 at issue in this lawsuit:
75. Consider an Ordinance granting a special exception for development of five (5)
tracts of land: Tract 1: being 153.75 acres out of James Jett Survey No. 1, more
particularly described in City Application No. C-81-87-020; Tract 2: being a 20.59
acres out of James Jett Survey No. 1, more particularly described in City
Application No. C-81-87-021; Tract 3: being 49.70 acres out of James Jett Survey
No. 1, more particularly described in City Application No. C-81-87-022; Tract 4:
being 9 acres out of T. J. Chambers Survey, more particularly described in City
Application No. C-81-87-023; and Tract 5: being 26 acres out of James Jett Survey
No. 1 and Thomas Jefferson Chambers Grant, more particularly described in City
Application No. C-81-87-024; granting a special exception under Division 3 of
Article V of Chapter 13-1, Article I of Chapter 13-7, and Article V of Chapter 132 of the Austin City Code of 1992, as amended; imposing water-quality protections
on development of the property; waiving the requirements of Sections 2-2-3, 2-25, 2-2-7, 13-1-301 and 13-1-302 of the Austin City Code of 1992, as amended;
establishing an expiration date; and establishing an effective date. 6

Available on the Austin City Clerk’s website by clicking on the June 13, 1996 agenda link at
http://www.austintexas.gov/department/city-council/archive/1996_council_index.htm. Plaintiff asks the
Court to take judicial notice of this public record.
6

PLAINTIFF’S RESPONSE TO DEFENDANT’s MOTION FOR SUMMARY JUDGMENT
Page 6 of 9

Notice that the original 1996 Champion Agent Item 75 openly disclosed and alerted the public that
Council was granting a “special exception for development” and specifically listed the City Code
provisions to be included in that special exception. Even if you exclude the words in the agenda
item describing the property tracts at issue, the agenda item was 85 words long. Council did not
consider this agenda style to be “overwhelming” to the public. Apparently, in 1996, Council
considered this wording to be necessary to be TOMA compliant.
c.

This 1996 original agenda posting can be taken by the Court as a prior practice of

providing more detailed information in the agenda item including specifically listing which
ordinances were subject to being amended under the agenda item. Again, had this City Council
followed this prior practice, ironically giving better TOMA public notice when the Champion
settlement was originally adopted than Agenda Item 6 did, then this lawsuit might not have been
necessary. This is also an example of exactly the same kind of development issue, in fact it is
exactly the same development. The 1996 Mayor and Council correctly posted the topic(s) to
comply with TOMA; the 2016 Mayor and Council failed to do so.
SUMMARY-JUDGMENT EVIDENCE
8.

To support the facts in this Response, LAC offers the following summary-judgment

evidence attached to its own motion for summary judgment and incorporates the evidence into this
Response by reference. 7
Exhibit A:

Austin City Council Agendas

Exhibit A-1: November 10, 2016 (Page 1 – 22)
Exhibit A-2: November 3, 2016 (Page 23 – 39)

7

Plaintiffs exhibits are sequentially numbered on the lower right side of each page.

PLAINTIFF’S RESPONSE TO DEFENDANT’s MOTION FOR SUMMARY JUDGMENT
Page 7 of 9

Exhibit A-3: October 6, 2016 (Page 40 – 55)
Exhibit A-4: September 22, 2016 (Page 56 – 74)
Exhibit B:

City of Austin Ordinance No. 2016110-006 (Page 75 – 104)

Exhibit C:

City of Austin Ordinance No. 960613-J (Page 105 – 126)

Exhibit D:

City of Austin Ordinance No. 840301-F (Page 127 – 155)

Exhibit E:

City of Austin Ordinance No. 860116-J (Page 156 – 170)

Exhibit F:

City of Austin Code, Chapter 25,
Subchapter C, Articles 9 & 11 (Page 171 – 188)

Affidavit of Carol Lee, Director, Lake Austin Collective, Inc.
CONCLUSION
9.

The City’s Motion for Summary Judgment does not conclusively demonstrate that Agenda

Item 6 complies with TOMA. The City’s motion should be denied. To the contrary, the evidence
and a straight-up comparison of the November 10, 2016 meeting notice for Agenda Item 6 with
the action taken on the Champion Tract Ordinance demonstrates, as a matter of law, that the
meeting notice fails to meet the standards required by TOMA section 551.041. Without giving
public notice, the Council considered the especially significant topics of waivers of the LAWO
and HCRO environmental restrictions. Therefore, the action by the Council in adopting that
Ordinance is invalid and should be declared void pursuant to TOMA section 551.141 and section
551.142.
PRAYER
For these reasons, plaintiff asks the Court to deny Defendant’s motion for summary
judgment, grant Plaintiff’s motion and sign an order for summary judgment to declare void the
Council’s action to approve Champion Tract Ordinance No. 20161110-006 and the settlement

PLAINTIFF’S RESPONSE TO DEFENDANT’s MOTION FOR SUMMARY JUDGMENT
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agreement at its meeting on November 10, 2016, Item 6, as enumerated above, and to grant
Plaintiff all other relief to which they may be entitled.
Respectfully submitted,

_____________________________
Bill Aleshire
Bar No. 24031810
AleshireLAW, P.C.
700 Lavaca, Suite 1400
Austin, Texas 78701
Telephone:
(512) 320-9155
Cell: (512) 750-5854
Facsimile:
(512) 320-9156
Bill@AleshireLaw.com
ATTORNEY FOR PLAINTIFF

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing document was e-served on September
28, 2017 on the following:
COUNSEL FOR DEFENDANT
Matthew W. Tynan, Assistant City Attorney
State Bar No. 24072489
City of Austin-Law Department
Post Office Box 1546
Austin, Texas 78767-1546
(512) 974-2185
(512) 974-1311 [FAX]
Matthew.Tynan@austintexas.gov

__________________________
Bill Aleshire
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Velva L. Price
District Clerk
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IN THE DISTRICT COURT

TRAVIS COUNTY
419th JUDICIAL DISTRICT

PLAINTIFF’S RESPONSE TO
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT
TO THE HONORABLE JUDGE OF THIS COURT:
Plaintiff Lake Austin Collective (LAC) asks the Court to deny the cross motion for
summary judgment filed by Defendant City of Austin and to sign a summary judgment under
Texas Rule of Civil Procedure 166a granting LAC’s Open Meetings Act claim against the City of
Austin.
INRODUCTION
1.

a.

The legal issue before this Court is whether the Austin City Council’s meeting

notice for November 10, 2016, Agenda Item 6 gave sufficient notice to the public to comply with
the Texas Open Meetings Act (TOMA), section 551.041 requirement to give notice of the
“subject” of Council’s action. The Court makes that determination by comparing the meeting
agenda wording to the action the Council took. Does the following agenda item give the public
notice that what the Council did was to grant the developer of the Champion Tract #3 waivers from
two environmental regulations of special interest to the public, the Lake Austin Watershed
Ordinance (LAWO) and the Hill Country Roadway Ordinance (HCRO)?
(Austin Council Agenda, Item 6, November 10, 2016)
6. Approve second and third reading of an ordinance amending Ordinance No.
960613-J and authorizing execution of the first amendment to a settlement
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agreement relating to the development of property located at 6409 City Park Road
(Champion Tract). Related to Item #43. 1
b.

Comparing this agenda notice to the actual ordinance adopted, the TOMA violation

becomes even more obvious by noting the additional wording that was included in the caption of
the Ordinance 20161110-006 that Council adopted under Agenda Item No. 6:
An Ordinance adopting and authorizing execution of the First Amendment to the
Compromise Settlement Agreement related to Cause No. 94-07160, Josie Ellen
Champion, et al. v. City of Austin in the 353rd Judicial District Court of Travis
County; amending Ordinance No. 960613-J; and waiving certain sections of City
Code Chapter 25-2 and Lake Austin Watershed Regulations from Ordinance
No. 840301-F. 2
If it was necessary and appropriate to mention the environmental waivers in the caption of the
Ordinance when it was adopted, why wasn’t that subject included in the meeting agenda notice?
In fact, if the Court reviews the Council’s adopted ordinance under Agenda Item 6, the only
substantive action taken by the ordinance was to grant waivers to the LAWO and the HCRO.

3

The approved Amendment to the Settlement Agreement discloses the goal was to get these
environmental waivers, saying:
WHEREAS, the Champions seek variances to City environmental regulations and
site development regulations applicable to Tract 3.... 4
c.

LAC filed an Original Petition and a Verified First Supplemental Petition (seeking

temporary and permanent injunctive relief). The City filed a general denial Answer. The Parties
have filed cross-motions for summary judgment which are before the Court for hearing set at 9:00
a.m. on October 5, 2017.

1
2
3
4

Plaintiff’s Exhibit A-1 at 5, 6.
Plaintiff’s Exhibit B at 76.
Plaintiff’s Exhibit B at 77, 78.
Plaintiff’s Exhibit B at 82.
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RESPONSE TO CITY’S MOTION FOR SUMMARY JUDGMENT
2.

Waiver of the LAWO and the HCRO was the true subject of the Agenda Item 6, masked by

the vague and uninformative wording of the agenda item. The environmental waiver was the true
topic of the Council action that was accomplished by means or methodology of an amended
settlement agreement. Amending the settlement agreement was not the true subject of the Council
action; it was merely the means by which Council granted the waivers, the true subject of the
Council action. Another way to look at this is that the Council amended and waived important
city ordinances—without identifying them generically or specifically in the agenda wording—in
order to arrive at an amended settlement agreement.
3.

An agenda item that just says the Council is going to amend a settlement agreement gives

no clue to the public about what the real issue is. Waiving the environmental regulations was the
heart and soul of this agenda item and was the sole substantive action taken by the adopted
ordinance. Waiver was not a mere or expected “consequence” of amending the settlement
agreement; waiver was the real topic, the subject of the Council action which just happened to be
taken by the methodology of an amended settlement agreement. Council knew that the real issue
they were going to deliberate were the environmental waivers, regardless of whether that was done
through an amended settlement agreement with the Champions.
4.

The LAWO and HCRO are of special interest to the public. See Affidavit of Carol Lee,

Exhibit to Plaintiff’s Motion for Summary Judgment.5 As a result, the meeting notice should have
been more specific to alert the public that waivers of these environmental regulations were to be

5

While the issue of the adequacy of a TOMA notice is a question of law, the issue whether a topic
is a matter of special interest to the public is a matter of fact to be determined by the Court. Plaintiff’s
affidavit by Carol Lee (and related website evidence of publicity) is the only evidence before the court, and
it is undisputed. Defendants have objected to portions of Ms. Lee’s affidavit.
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deliberated. Under these circumstances, the agenda should have—at the very least—mentioned
generically that “waivers of environmental regulations may be included,” although mentioning
waivers of the LAWO and HCRO may have been required. Per TOMA, the public was entitled to
notice of the Council’s consideration of the environmental waivers, and, therefore, Council’s
approval of Agenda Item 6 should be declared void.
5.

The City defends its agenda notice by relying primarily on the City’s spin of the holding

in Save Our Springs Alliance, Inc. v. City of Dripping Springs, 304 S.W.3d 871 (Tex. App.—
Austin 2010, pet denied). City’s MSJ at 7. In SOS, the court considered an agenda item to approve
a development agreement and create a special purpose district to be TOMA compliant. But
Plaintiffs in that case argued that the agenda item was insufficient because it did not alert the public
to the consequences of approving the development. SOS, 304 S.W.3d at 888 (Tex. App.—Austin
2010). LAC has made no such claim in this present case. As explained above, waiver of the
environmental ordinances was not a “consequence” of the amended settlement agreement, waiver
was the purpose, the topic, the subject of the Council action, taken by means of an amended
settlement agreement. And in SOS, the “multiple variances” granted as part of the development
agreement, were just a few features involved in the agreement. Id. In the LAC case, the waivers
were the sole substantive part of the Council’s action. Thus, SOS is distinguished and inapplicable
to this present case.
6.

Even if, what the City names as, the “SOS Test” did apply, Agenda Item 6 does not pass

that “test.” The City describes its SOS Test as:
To this end, the court explained that notice will be considered compliant with the
requirements of the Act if the language: (1) identifies the type of issue to be
considered by the body, (2) references the area that will be affected, (3) identifies
the parties involved in the issue, and (4) provides some indication of the duration
or the scope of the topic of discussion.
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City’s MSJ at 7.
a.

Agenda Item 6 fails the 1st part of this “test” because it does not truly identify “the

type of issue” to be considered by the Council. The “issue”—and the sole action taken within the
adopted Ordinance and Amended Settlement Agreement—was the waiver of the LOWA and
HCRO. Waiver of environmental ordinances was the “type of issue.” Amending a settlement
agreement is not “the issue.” It is merely the method or means by which the issue—the waivers—
were accomplished. Especially when we consider the purpose of TOMA is to give a meeting
subject notice that is meaningful to the public, the City was required to disclose that environmental
waivers were the issue in Agenda Item 6.
b.

Agenda Item 6 also fails the 4th part of the “test.” Agenda Item 6 utterly fails to

truly “provide some indication of ... the scope of the topic of discussion.” It would have been very
easy—and appropriate—for the agenda to provide some indication that “waivers of environmental
regulations” or even “waivers of the Lake Austin Watershed Ordinance and Hill Country Roadway
Ordinance” was included in the scope of the Council’s discussion. But such generic or specific
reference to environmental waivers was not included or inferred in the way Agenda Item 6 was
worded. The Court should take note of the other agenda items at the same Council meeting on
other matters that did pass this part 4 of the “SOS Test.” See LAC’s Motion for Summary
Judgment at 10-12, (Austin Council agenda items containing language such as “The Ordinance
may include exemption from or waiver of ... modifications of City regulations....”). Had Agenda
Item 6 contained such disclosure, this lawsuit may not have been necessary.
7.

a.

The City argues that had the City included reference in Agenda Item 6 to waiving

environmental regulations generically, or specifically including reference in the agenda item to the
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Lake Austin Watershed Ordinance and the Hill Country Roadway Ordinance, it would have been
“contrary to the purpose of the [TOMA] Act and would ‘overwhelm, rather than inform’” the
public. City’s MSJ at 7-8. Agenda Item 6, as posted, was 41 words. Had that agenda item included
additional words as suggested above, the public would not have been “overwhelmed;” they would
have been informed as TOMA intended. To inform the public of what the real issue was and the
true scope of the topic by including reference to the environmental waivers, it might have required
the addition of from 3 words (for generic reference) to 11 words (for specific reference to the
LAWO and HCRO).
b.

There were plenty of agenda items on the November 10, 2016 agenda with far more

words than the scant Agenda Item 6. Ironically, the agenda item (No. 75) for Council meeting
June 13, 1996 (when the original Champion settlement agreement was adopted) was far larger
(191 words) and informative than the Agenda Item 6 at issue in this lawsuit:
75. Consider an Ordinance granting a special exception for development of five (5)
tracts of land: Tract 1: being 153.75 acres out of James Jett Survey No. 1, more
particularly described in City Application No. C-81-87-020; Tract 2: being a 20.59
acres out of James Jett Survey No. 1, more particularly described in City
Application No. C-81-87-021; Tract 3: being 49.70 acres out of James Jett Survey
No. 1, more particularly described in City Application No. C-81-87-022; Tract 4:
being 9 acres out of T. J. Chambers Survey, more particularly described in City
Application No. C-81-87-023; and Tract 5: being 26 acres out of James Jett Survey
No. 1 and Thomas Jefferson Chambers Grant, more particularly described in City
Application No. C-81-87-024; granting a special exception under Division 3 of
Article V of Chapter 13-1, Article I of Chapter 13-7, and Article V of Chapter 132 of the Austin City Code of 1992, as amended; imposing water-quality protections
on development of the property; waiving the requirements of Sections 2-2-3, 2-25, 2-2-7, 13-1-301 and 13-1-302 of the Austin City Code of 1992, as amended;
establishing an expiration date; and establishing an effective date. 6

Available on the Austin City Clerk’s website by clicking on the June 13, 1996 agenda link at
http://www.austintexas.gov/department/city-council/archive/1996_council_index.htm. Plaintiff asks the
Court to take judicial notice of this public record.
6
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Notice that the original 1996 Champion Agent Item 75 openly disclosed and alerted the public that
Council was granting a “special exception for development” and specifically listed the City Code
provisions to be included in that special exception. Even if you exclude the words in the agenda
item describing the property tracts at issue, the agenda item was 85 words long. Council did not
consider this agenda style to be “overwhelming” to the public. Apparently, in 1996, Council
considered this wording to be necessary to be TOMA compliant.
c.

This 1996 original agenda posting can be taken by the Court as a prior practice of

providing more detailed information in the agenda item including specifically listing which
ordinances were subject to being amended under the agenda item. Again, had this City Council
followed this prior practice, ironically giving better TOMA public notice when the Champion
settlement was originally adopted than Agenda Item 6 did, then this lawsuit might not have been
necessary. This is also an example of exactly the same kind of development issue, in fact it is
exactly the same development. The 1996 Mayor and Council correctly posted the topic(s) to
comply with TOMA; the 2016 Mayor and Council failed to do so.
SUMMARY-JUDGMENT EVIDENCE
8.

To support the facts in this Response, LAC offers the following summary-judgment

evidence attached to its own motion for summary judgment and incorporates the evidence into this
Response by reference. 7
Exhibit A:

Austin City Council Agendas

Exhibit A-1: November 10, 2016 (Page 1 – 22)
Exhibit A-2: November 3, 2016 (Page 23 – 39)

7

Plaintiffs exhibits are sequentially numbered on the lower right side of each page.
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Exhibit A-3: October 6, 2016 (Page 40 – 55)
Exhibit A-4: September 22, 2016 (Page 56 – 74)
Exhibit B:

City of Austin Ordinance No. 2016110-006 (Page 75 – 104)

Exhibit C:

City of Austin Ordinance No. 960613-J (Page 105 – 126)

Exhibit D:

City of Austin Ordinance No. 840301-F (Page 127 – 155)

Exhibit E:

City of Austin Ordinance No. 860116-J (Page 156 – 170)

Exhibit F:

City of Austin Code, Chapter 25,
Subchapter C, Articles 9 & 11 (Page 171 – 188)

Affidavit of Carol Lee, Director, Lake Austin Collective, Inc.
CONCLUSION
9.

The City’s Motion for Summary Judgment does not conclusively demonstrate that Agenda

Item 6 complies with TOMA. The City’s motion should be denied. To the contrary, the evidence
and a straight-up comparison of the November 10, 2016 meeting notice for Agenda Item 6 with
the action taken on the Champion Tract Ordinance demonstrates, as a matter of law, that the
meeting notice fails to meet the standards required by TOMA section 551.041. Without giving
public notice, the Council considered the especially significant topics of waivers of the LAWO
and HCRO environmental restrictions. Therefore, the action by the Council in adopting that
Ordinance is invalid and should be declared void pursuant to TOMA section 551.141 and section
551.142.
PRAYER
For these reasons, plaintiff asks the Court to deny Defendant’s motion for summary
judgment, grant Plaintiff’s motion and sign an order for summary judgment to declare void the
Council’s action to approve Champion Tract Ordinance No. 20161110-006 and the settlement
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agreement at its meeting on November 10, 2016, Item 6, as enumerated above, and to grant
Plaintiff all other relief to which they may be entitled.
Respectfully submitted,

_____________________________
Bill Aleshire
Bar No. 24031810
AleshireLAW, P.C.
700 Lavaca, Suite 1400
Austin, Texas 78701
Telephone:
(512) 320-9155
Cell: (512) 750-5854
Facsimile:
(512) 320-9156
Bill@AleshireLaw.com
ATTORNEY FOR PLAINTIFF

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing document was e-served on September
28, 2017 on the following:
COUNSEL FOR DEFENDANT
Matthew W. Tynan, Assistant City Attorney
State Bar No. 24072489
City of Austin-Law Department
Post Office Box 1546
Austin, Texas 78767-1546
(512) 974-2185
(512) 974-1311 [FAX]
Matthew.Tynan@austintexas.gov

__________________________
Bill Aleshire

PLAINTIFF’S RESPONSE TO DEFENDANT’s MOTION FOR SUMMARY JUDGMENT
Page 9 of 9

ALESHIRELAW

10/5/2017 2:31 PM
Velva L. Price
District Clerk
Travis County
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Bill Aleshire
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_______________________________________________________
October 5, 2017
The Honorable Scott Jenkins, Judge
53rd District Court of Travis County
Heman Marion Sweatt Travis County Courthouse
1000 Guadalupe
Austin, TX 78701
RE:

Plaintiff’s Response to the City’s Objections to Plaintiff’s Summary Judgment
Evidence, the Affidavit of Carol Lee, Lake Austin Collective, Inc., Cause No. D-1GN-17-002446, 419th District Court, Travis County, Texas.

Dear Judge Jenkins,
As requested, this letter responds, on behalf of Plaintiff, Lake Austin Collective, Inc.
(LAC) in writing to the City’s Objections to Carol Lee’s Affidavit as was discussed at the hearing
this morning. The Affidavit is evidence that the issue of waivers of the Lake Austin Watershed
Ordinance and the Hill Country Roadway Ordinance are of special public interest, thus requiring
more specific agenda notice of such actions pursuant to the Texas Open Meetings Act. See cases
cited at Plaintiff’s Motion for Summary Judgment, Page 7, ¶13.
Evidence of Special Public Interest – An Issue of Fact
In support of its Motion for Summary Judgment or in response to Plaintiff’s motion, the
City has not offered any evidence regarding whether the waivers of the environmental ordinances
at issue in this case are of special public interest. Whether the subject of the action by the City
Council is of special interest to the public is an issue of fact for which evidence must be submitted
to show or negate. See Gardner v. Herring, 21 S.W.3d 767, 774 (Tex. App.—Amarillo 2000, no
pet.) (“Moreover, because Herring moved for summary judgment and her motion was not in the
nature of a “no evidence” summary judgment, she had the burden to present evidence negating the
likelihood that the subject was of special public interest. This she did not do.”); Stockdate v. Meno,
867 S.W.2d 123, 125 (Tex. App.—Austin 1994, writ denied) (“Stockdale has made no showing of
special public interest in the school board’s decision to renew or not renew his employment
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contract.”).
Please note that the Carol Lee Affidavit is not the only summary judgment evidence on this
point that was presented to the Court. Additional sufficient evidence, not objected to by the City,
is cited in Plaintiff’s Motion for Summary Judgment at Page 8 (¶ 14, judicial notice; ¶ 15, City
Council’s findings on adoption of the Lake Austin Watershed Ordinance; and Page 9 (¶ 16, City
Council’s finding on adoption of the Hill Country Roadway Ordinance).
LAC does not disagree with the legal standard and cases cited by the City in its Objection
at Page 2 (first 2 unnumbered paragraphs) as to the sufficiency of summary judgment affidavit
information. However, LAC asserts that the Affidavit shows it is based on Carol Lee’s personal
knowledge, supported by evidence and factual basis cited in the Affidavit, is not “conclusory,” and
is valid, uncontroverted, evidence of a special public interest in environmental protection generally
and the LAWO and HCRO specifically.
Please also note that the City did not object to Ms. Lee’s testimony in ¶4(a), noting the
City’s website saying “Austin’s water features are a source of immense pride for its residents....”
Nor did the city of object to citation to the City’s website specifically about the LAWO, saying the
LAWO “was adopted as the City’s first major attempt to address water quality degradation in the
face of increasing urbanization.”
Specific Response to City’s Specific Objections
Ms. Lee establishes the basis for her personal knowledge of the facts in the Affidavit at ¶3,
saying, “I am a Director of the Lake Austin Collective, Inc. (LAC) and have been active in
neighborhood development and environmental protection in Austin for over 20 years.” Ms. Lee
goes on to list some of the purposes of LAC.
Paragraph 4
The City objects to the underlined and italicized portion of Paragraph 4 as “lack of basis
for personal knowledge” and “conclusory/lacks foundation.”
It has been my personal observation for many years that environmental protections,
such as the Lake Austin Watershed regulations and the Hill Country Roadway
regulations are of special interest to many people in Austin. These environmental
regulations are a special interest to the public, both those who support the
regulations as well as those who oppose them. As corroboration for the correctness
of my observation, I note the following: ....
RESPONSE: Ms. Lee stated that she has been involved in such issues in Austin for over
20 years, giving some basis for her personal knowledge. She goes on in Affidavit to provide some
of “the underlying facts to support the conclusion.” See Rizkallah v. Conner, 952 S.W.2d 580, 587
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(Tex. App.—Houston [1st Dist.] 1997). She cited as facts supporting her conclusion, the City’s
own website (¶4(a) and (b)); her own experience, particularly about her FM 2222 neighborhood,
her own participation in fighting Council actions to weaken the HCRO (¶4(c)); and “by [her]
personal observation and participation” that Austin Neighborhood Council uses support of
“environmental regulations—specifically including the LAWO and HCRO—as criteria for vetting
candidates for the Austin City Council in order to receive ANC support” and goes on to provide a
web link to the ANC questionnaire (¶4(d)).
Paragraph 4(b)
The City objects to the underlined and italicized portion of Paragraph 4(b) as “lack of basis
for personal knowledge” and “conclusory/lacks foundation.”
b.
Austin has a long history of the public being specially interested in
environmental protection and opposing any efforts by the City Council to weaken
or waive such protections. Just a few months before the City Council granted the
Champion Tract environmental waivers at issue in this case, in May, 2016, the City
celebrated 30 years of comprehensive watersheds ordinances as noted on the City
of Austin website (http://www.austintexas.gov/blog/celebrating-30-yearscomprehensive-watersheds-ordinance). The website says:
In the 1970s and 1980s, development raced across the Texas landscape, sprawling
into the land in and surrounding Austin. As urban development pushed into the
canyons, hillsides and prairies, our creeks, lakes and aquifers were impacted by
increases in concrete and other impervious cover from construction.... Members of
the community who fought to protect our drinking water and who cherished the
unique beauty of our hometown persuaded the City Council of Austin to act to
prevent further degradation of our water and natural resources.
RESPONSE: Besides the fact that the Court could probably take judicial notice of the
historical fact stated by Ms. Lee, she has already stated the unchallenged fact of her involvement
in such issues for over 20 years. She is offering this ¶ 4(b) (as well as ¶¶ 4(a), (c), and (d) as
“corroboration for the correctness of my observation” (see ¶ 4). She offers some of the underlying
facts to support her testimony about Austin’s history as the city’s website, which, as quoted above,
notes that “Members of the community” fought hard for watershed ordinances (which includes
LAWO).
The City’s objection “hearsay” does not specify how Ms. Lee’s observation of Austin’s
history could be hearsay. Under TRE Rule 801(d), “Hearsay” means a statement that (1) the
declarant does not make while testifying at the current trial or hearing; and (2) a party offers as
evidence to prove the truth of the matter asserted in the statement.” Here, the declarant, Ms. Lee,
is testifying in the current hearing, by affidavit. Her statement of her own personal observation of
Austin’ history is not hearsay.
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Paragraph 4(c)
The City objects to the underlined and italicized portion of Paragraph 4(c) as “lack of basis
for personal knowledge” and “conclusory/lacks foundation” and “hearsay.”
c.
Likewise, my personal experience and observation is that the Hill
Country Roadway Ordinance (HCRO) is especially important to the people in
Austin, particularly in my FM 2222 neighborhood. In 2008, Austin Council
Member Mike Martinez proposed amendments to the HCRO allowing more
billboards to FM 2222 and RM 620 area. (See, for example, story at
www.FourPointsNews.com on April 24, 2008). I participated with many other
neighborhood leaders to oppose this HCRO amendment and the Austin City
Council received hundreds of emails in opposition to Martinez’s proposal. Those
who oppose HCRO in my area of Austin have also been vocal. See, for example,
the February 25, 2016 news story of business owners in my area voicing their
opposition
to
HCRO
regulations
found
at
http://www.fourpointsnews.com/2016/02/25/hill-country-roadway-ordinance-notpopular-with-local-businesses/
RESPONSE: Ms. Lee’s affidavit shows the basis for her personal knowledge by way of
her involvement, including involvement with her neighbors, in such issues. Ms. Lee gives an
underlying basis for her conclusions by not only cited publicity in the Four Points News website
about the HCRO, but testifies to her own personal participation in 2008 with others to oppose a
Council proposal to weaken the HCRO. While the newspaper stories might be considered hearsay,
as offered for the truth of the facts stated in the stories, the City did not object to that part of
Paragraph 4(c). The news stories are also useful as evidence, if nothing else, that there have been
news stories about the HCRO, which is not hearsay.
The City’s “hearsay” objection does not specifically explain how Ms. Lee’s observation is
or could be hearsay. Her testimony about the importance of the HCRO to the public and her own
neighborhood is based on her “personal experience and observation,” which, by the way, is
corroborated by the City Council’s own findings in the HCRO itself. See Plaintiff’s Motion for
Summary Judgment at Page 9, ¶16.
Paragraph 4(d)
The City objects to the underlined and italicized portion of Paragraph 4(d) as “lack of basis
for personal knowledge” and “conclusory/lacks foundation” and “hearsay” and “irrelevant.”
d.
By my personal observation and participation, I know that the
Austin Neighborhoods Council (ANC) uses support for environmental
regulations—specifically including the LAWO and HCRO—as criteria for vetting
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candidates for the Austin City Council in order to receive ANC support. See, for
example, http://ancweb.org/anc-platform/ which includes the following:
5. Protect the Environment.
a. Preserve the SOS Ordinance and support watershed
protection, preserve the Heritage Tree Ordinance and support
maintenance and renewal of the urban tree canopy, and preserve the
Waterfront Overlay, Lake Austin Overlay, and Hill Country
Roadway ordinances.
b. Waivers and variances to the SOS, Heritage Tree,
Waterfront Overlay, and Lake Austin Overlay, and Hill Country
Roadway ordinances should require a super-majority vote of
applicable boards, commissions and City Council for approval.
RESPONSE: Ms. Lee gives the basis for her personal knowledge of the ANC inclusion
of HCRO and LAWO in its Council candidate vetting, because she participates in the ANC (“By
my personal observation and participation”). Her factual statement is not “conclusory”—it’s
statement of fact based on her direct participation and observation. Her statement is not hearsay
and it is corroborated and supported by the underlying fact gleaned from the ANC website she
cited, and to which the City did not object.
The City gives no explanation of how this statement is “irrelevant.” See Bridges v. City of
Richardson, 354 S.W.2d 366, 368 (Tex. 1962 (objection that evidence is immaterial or irrelevant
is insufficient to preserve error.). Her statement is not “irrelevant” as it would tend to show that
these environmental ordinances are of special public interest.
Paragraph 5
The City objects to the underlined and italicized portion of Paragraph 5 (in its entirety) as
“lack of basis for personal knowledge” and “conclusory/lacks foundation” and “hearsay.”
5.
I know that my neighbors and I were surprised to find out that the Austin
City Council was considering waivers or exemptions from the LAWO and HRCO
in its action on the Champion Tract #3 development, Agenda Item #6, November
10, 2016 that had not been presented to the Land Use Commission. Granting
exemptions or waivers of these environmental waivers is of special interest to the
public and particularly to residents in the neighborhoods around the Champion
Tracts on FM 2222.
RESPONSE: Again, Ms. Lee’s affidavit is based on her personal experience and
participation in development and environmental issues for over 20 years in Austin. It is based on
personal knowledge and provides foundation for her conclusions and statements of fact. The
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City’s “hearsay” objection to Paragraph 5 does not explain or specify which part of Ms. Lee’s
statement is, or could be, hearsay. She is testifying based on her direct observation and knowledge
that she and others in public and in her own neighborhood consider these environmental waivers
of special public interest.
CONCLUSION
Plaintiff asks the Court to overrule the City’s Objections to the Carol Lee Affidavit. Even
if the Court sustains any of the City’s Objections, Plaintiff asks the court, based on the evidence
that is not objected to, to make the factual finding that the waivers of the LAWO and HCRO
enacted by the Council’s action on Agenda Item 6 are of special public interest.
Respectfully submitted,

_____________________________
Bill Aleshire
Bar No. 24031810
AleshireLAW, P.C.
700 Lavaca, Suite 1400
Austin, Texas 78701
Telephone:
(512) 320-9155
Cell: (512) 750-5854
Facsimile:
(512) 320-9156
Bill@AleshireLaw.com
ATTORNEY FOR PLAINTIFF
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing document was e-served on October
5, 2017 on the following:
COUNSEL FOR DEFENDANT
Matthew W. Tynan, Assistant City Attorney
State Bar No. 24072489
City of Austin-Law Department
Post Office Box 1546
Austin, Texas 78767-1546
(512) 974-2185
(512) 974-1311 [FAX]
Matthew.Tynan@austintexas.gov
With Courtesy Copy by email to:
Elissa Hogan, Staff Attorney
53rd District Court
Elissa.Hogan@traviscountytx.gov

__________________________
Bill Aleshire
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