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May 11, 2010

CONIIDENTIAL
ATTORNEY/CLIENT PRIVILEGE

Via Email: Paul.Brandenburgiareorgetown.org
Mr. Paul Brandenburg

City Manager

City of Georgetown

113 E. 8th Street

Georgetown, TX 78626

R Appointment of the City Attorney: Clarificatton of Barlier Opinion Letter

Dear Mr. Brandenburg;

Adter transmitting our carlier opinion leiler o you, we understand that there may be opportunities
for possible misinterprelations. In an attemipt to clarify some points, we submut this letter to you.

Hiring of the City Atiorney

This is a major point thal should be clarfied. We did not see any issues wilh the fiving of
Mr.Sokolow, as noted in our letter dated vesterday, The Cily Council, speaking as a whole, did
set the compensation of the City Altorney and it did so through a public meeting (by directing
the Human Resowrees Dircetor to take actions as he was instructed). Mr. Sokolow’s hiring as
City Attorney was lawful, and we believe he has been an ai-will employee of the City Council
since the time of his hiring.

The hiring of the Cily Allorney is a separate matter from the execution of the cmployment
agreement. Ag we stated in our earlier letler, Mr. Sckolow has served as the de facto City
Altorney since his hire and his opinions ave not vord in our view,

Emplovment Agreement of the City Attorney

The authorily of the Mavor to sign the employment agreement with Mr, Sokolow, in the manner
that he did, was not addressed in our previous letter, The City Charter does not grant the Mayor
any independent anthorily fo enier into contracts on behall of the City; only the City Council,
acting as 4 whole, may do so. We do nol think il is advisable fer the City Council to “ratify” the
apreement thal was signed only by the Mayor and make it have a retroactive elfect.
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Rather, we believe it may be advisable for the City Council to consider exceuting a new
agrecement with the City Attorney. The Personnel Action on this evening’s Agenda reads:

Sec. 551.074 “Personnel Matters”
1. To discuss with the City Attorney his evaluation.

It is also posted that the Council may take action in Regular Session, based on what was
discussed in Closed Session. The posting language for the closed session states only discussion
of an “evaluation.” Based on its cvaluation, the City Couneil can then return fo open session,
discuss the City Aftomey’s evaluation, and autherize the ferms of an agreement. The City
Council could alse direct the [Human Resources Director, City Manager, outside legal, or
whomever it chooses to designate] (o disenss the terms with the City Altorney. We believe that
the City Council conld also authorize the Mayor to sign the agreement on behalf of the City

Couneil.

If you wish to discuss this further with us, please call.

Simcergly, o -
, g M
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CONFIDENTIAL
ATTORMEY/CLIENT PRIVILEGE

Via Email; PaulBrandenburgfiecorgefown.org
Mr, Paul Brandenburg

Clily Manager

City of Georgetown

113 E. 8th Streel

Georgetown, TX 780620

Re:  Appointiment of the City Attorney
Dear Mr. Brandenburg:

You have asked our opinion whether the City Council’s appointment of the City Attormey, Mr.
Mark Sokolow viclated lhe Texas Open Meetings Act. A news publication, the “Austin
Bulldog” published a news story by one reporter in his article, “Georgetown City Atlorney Hired
in Secret.”

Based upon our reading of the Georgelown City Charter, Texas Government Code Chapter 551,
and our research, we believe thal the appointment of the City Aftorney was proper and complied
with the law, Moreover, the actions that the City Altorney has taken are not vold, becanse he i3
the de facto City Altorney. However, should the City Council wish to avoid [urther scrutiny, the
City Council could consider rvatifying ils prior appointment in an upcoming mecting, Our
reasoning follows,

City Charter Provision
The Charter provision &t issne in this matter is Article ¥, Section 6;

The City Council shall appoint a compelent attorney who shall have practiced law
in the State of Texas for at least two (2] years immediatcly preceding the
appointment. The City Attorney shall be the legal advisor of, and attormey for, all
of the offices and departments of the City, and shall represent the City n all
litigation and legal proceedings.

The City Atlerney(s) and any assistant City Attorney(s) serve solely al the will of
the Council.

06 WesT Buoasway Avenun ¥ Fort Worte, Texas 76104
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There is no requirement of the City Charter that any particular process for appointment be
followed, nor is there any mandate that a public annowncement be made of the selection or
removal of a City Attorney. Accordingly, we conclude that the City of Georgetown complied
with its Charter in the hiring of the City Attormey.

Chapter 551 of the Texas Government Code, the “Texas Open Meetings Act.”
Texas Government Code, §551.041, “Notice of Meeting Required,” states the following:

A governmental body shall give written notice of the date, hour, place, and
subject of each meeting held by the governmental body.

(West 20100, All meetings of a governmental body must be open to the public. Weatherford v.
City of Sun Marcos, Texas, 157. S.W.3d 473, 485 {Tex.App.—Austin 2005, review denied).
§551.002, TeX. Gov'T CODE ANN. The Austin Cowt of Appeals set out a good overview of the
Act and its obligations:

* Actions’ taken in violation of the Act are voidable. §551.141. . .. Before closing
a meeting, the presiding officer must publicly announce an intent to go into a
ciosed meeting and identify the statutory basis for doing so. §551.101. The Act
does not prohibit the expression of epinions in a closed session, as long as the
actual vote or decision 13 made in an open session. Thompson v, Cify of Ausiin,
979 §.W.2d 676, 685 (Tex.App.—Austin 1998, no pet.).’

Weatherford, supra. Several Texas courls have been called upon to construe whether notices that
were posted were “sufficient:”

The notice requirements .. . apply o executive sessions, and the notice must be
sufficiently specific to alert the general public to the topics to be considered. As
long as the reader is alerted to the topic for consideration, it is nol necessary to
state all of the consequences which may flow from consideration of the topie.

Weatherford, supra, al 485, citing Cox Enterprises, Inc., v. Board of Trustees, 700 5.W.2d 956,
058 (Tex. 1986); Rettherg v. Tevas Department of Health, 873 S.W.2d 408 (Tex.App.—Austin
1994, no pet.), citing Lower Colorado River Authority v. City of San Mareos, Texas, 523 S.W. 2d
641, 646 (Tex. 1975).

<4 final action, decision, or vole on a matter deliberated in o closed meeting under this chapter may ooly be made
it an open meeting that is held in compliance with the notice provisiens of this chaper.” TERGOV T CODE ANM,

351002, {West 2000
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. Employment Matters and Sufficiency of Nofice

To determine if a notice of a meeling sufliciently nforms the public of the topic under
discussion, the conrt will focus its analysis on comparing the content of the notice and the action
taken at the meeting, Markowski, et al, v City of Marlin, Texas, 940 S W.2d 720, 726
(Tex. App.—Waco 1997) (termination of a five chiel and five captain}. A city is only required to
provide “reasonable specificity of the subject matter to be considered” at the meeting, Rogers »
City of MeAllen, Texas, 2008WL3867679, *4 (Tex.App—Corpus Christi, no pet) (nol
designated for publication), citing Cox Enterprises, suprd.

Cox Enterprises, supra, involved the hiring of & superintendent and a newspaper (the Austin
American Statesman) alleged that the school district trustees (the “Board”) violated the Open
Meetings Act. The Supreme Court analyzed the adequacy of the posting for executive session for
“personnel”:

A 1977 Attorney General Opinion addressing the adequacy of noetice for an
execulive session discussed the balance of interests served by the Open Meetings
At The primary interest protected by section 2{g} permitiing personnel maticrs
to be discusscd privately is that in avoiding possible unjustified ham Lo the
reputation of the individual officer or employee under consideration. ... While
the pubfic is not entitled to observe and pariicipate in the Board’s closed
liscussions of the gqualifications of individuals under  consideration jor
appointuient to such a position, we believe that the public is entitled fo reasonable
notice that the Board will consider filling such positions at its meeting . . . Thus,
the legislature has decided that the governing body must inform the public of the
fact of its action, even though it may deliberate in private,

K., at 958-9, citing Op. Tex Atl'y Gen. No. H-1045 (1977)(emphasis added). The Supreme Court
found the Attomey General’s reasoning “persuasive.” I In Cox Enterprises, supra, because the
Roard was hiring a supcrintendent, the Courl found that “personnel” was not specific enough.?,’

T ke Austin American Statesnin also challenged the actions of the Board when it later announced the rames of the
finalisis for the position; it clainmd that the Board scerctly defiberated aboul releasing the names withouwt having
properly posted that delibemation, The Courd disagrecd with the newspaper because the Board did not deliberate
about releasing the candidate’s names; the Board had received legal advice that the Attomey CGeneral bad muled that
e names of candidates were subject 1o release under the Texas Open Records Act (now, the Texas Public
Information Acl) Accordingly, when the Board snmounced Lhe names of the candidates for superintendent, such
action did wet jvvelve seerel deliberations bar was merely action ken in responzge lo legal advice and was not
ilegal,

¥ Courts have held that the notice is sufficient for “personnel”™ i it identifies the office or officer that s geing o be
discussed: Markowski v City of Marlin, supra, Sekolow v, City of League City, Peves, 37 F Supp2d 940 (5.2 Tex.
1999 (termination of the city sttomney); Rerbere v Texar Dep’t of Health, supra (termination of the exective
scorelary); Mogers v Ol of Medllen, supra. (lenniation of a five chief),
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Official Actions of the City Council of the City of Georgetown

Impottant to ocur analysis is the properly posted Special Mceeting of the City Council which
ocourred on August 28, 2009. The meeting was either inadvertently omilled [rom the ncws
article or was ignored. Repardless, the Notice of the City Couneil Special Meeting (“Agenda”™) of
August 28, 2009 states:

Regular Session to convene Executive Session—Call to order at 12:30 p.m,

Executive Session . . .

AL Sec. 551.074; Personnel Matters
- City Attorney Inlerviews

Regular Session

B. Action from Executive Scasion

3 Adjowrmment

Later, the Minutes of the Special Meeting reflect the following ocourred:

Executive Session . . .
A Scction 551.074 Personnel Mallers

- City Attorney Interviews
Begular Session
B. Action from Execulive Session

Motion by Oliver, second by Ross to make an offer to the preferred
candidate for City Attormey in the amount discussed in Executive Session
including the relocation expenses and bonus after the suceessful completion of six
month’s service. The offer is subject to a background check and other appropriate
personnel policies. Approved 6-1 (Sattler opposcd)
L Adjournment.

Here, the Georgetown City Council specifically published, through the Agenda, (hal it was
interviewing candidates for the City Attorney. A comparison between the Agenda posting, and
the Minutes of the Special Meeting demonstrate that the Cily Counecil took action, in open
session, on the item that had been posted for executive session. We conclude that the City
Cauncil complied with the Texas Open Meetings Act vegarding this meeting.

After the Special Mesting occurred, the Agenda for the Regular Mecting on September 8, 2009,
reflects the following:

HE N

Executive Session . ..
BE.  Sco. 551,074 Personnel Matters
- Clty Attorney
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ik ok

The Minutes of the September 8, 2009 meeting reflect the following action occurred:

Aclion from Executive Session:

ik
Motion by Berryman, sccond by 3ansing that the Human Resources have the
authority te continues his discussions with the candidate for City Attorney and,
upon completion of those discussions, he move forward with the reconmmendation
addressed in Executive Session. Approved 6-1 {Ross opposed).

The Council properly posted that it was going to deliberate in exceutive session relaling o
personnel matters of “City Altomey.” In evaluating the Agenda posting and the Minutes, it is
clear that the City Council’s deliberations were contemplated by the language in the Agenda, and
the Council’s actions were consislent with posted Apgenda. When an item is posted for
deliberation, a governmental entity is not required to anticipale and advise every possible
consequence that may result after deliberation has occurred. Cox Enterprises, supra. The City
Council, viz motion made by Councilmember Berryman, publicly pave direction to the Fluman
Resources Director fo confinue negoliations with the preferred candidate for the City Attorney
position. That action was put to a public vote, and it was approved 6-1. The negotiations were
later campleted and the Mayor signed an agreement with Mr, Mark Sokolow.*

While it is true that the agreement itself was not again put before the City Council, because the
terms of the agreement had aleady been publicly voied on in the Septermber meeting, it was not
necessary lo reaffivm the decision that the City Council had alveady publicly made. Further, the
City Council has taken subsequent action rclating to My, Sokolow’s agreement, and in April,
2010 discussed the proposed re-evaluation of his duties and performance, per the six month
window that had been previously agreed to by the City Council.

Ratification is An Option,

Even il the actions taken by the City Council are found by a court to violate the Texas Open
Meetings Act, (which we do not believe ocowrred), such actions are not automatically void; the
action i subject to reversal only by a courl of competent jurisdiction, Op. Tex Aty Gen. JM-BES
(1988), To avoid further inquiry, the City Council could consider ratifying its prior actions with
regards to the hiring of the City Attorney by posting a detailed and specific notice relating to the
execution of the employment agreement of the City Attorney. Op. Tex Atty’ Gen, H-419 (1974)

Gecause thers is no requirement under Chapter 551 that governmental entities identify particular candidates for
positions, the Georgelown City Council acted bepally when itidentified the personnel action by position.
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{when ratifying & prior action that could have lawfully been taken, a governmental body must
provide specific notice of the subject matter of the actions to be ratified.)

Sokolow™s Actions Are Not Void.

The actions Mr. Solkolow has taken, and the advice he has rendered, are not void. He was the de
Sfacto Georgetown City Attorney and has served as such since October, 2009, Actions taken by a

de facte public official are not void,

In Rivera w. City of Laredo, Texas, 948 S.W.2d 787, 794 {Tex App.—8an Antenio, 1997, wril
denied), the Laredo City Council had apparently discussed the appointment of a police chief in
cxecutive session, but when it re-convened in the regular session, publicly announced it was
taking “no action.” Two days later, the City Council held a meeting that had sof been posted (the
Council had “recessed” the earlier meeting, and reconvened without posting as was required by
Chapter 551). That was clearly an illegal meeting, and it was at that illegzl meeting that the City
Council appointed the new police chief. The appointment of the police chief was challenged by a
police officer who had been indefinitely suspended by the new police chief. The San Antonio
Court of Appeals addressed the issue of whether and when a public officer is a de facte public
official:

A public official becomes an officer de facio when he exercises his duties under
the [ollowing circumstances: First, without a known appointment or election, bul
under such circumstances of reputation or acquiescence as were caleulated to
induce people, without inquiry, to submit to or inveke his action, supposing him
to be the officer he assumed to be; second under color of a known and valid
appointment or election, bui where the officer had [ailed to contorm to some
precedent, requirement, or condition, as to taks an oath, give bond, or the like;
third, wider color of a known eleciion or appointment, void because the officer
was not eligible, or because there was a want of power in the electing or
appointing body, or by reason of some defect or frvegularity in iis exercise, such
ineligibility, want of power, or defect being unknown to the public; fourth under
color of an election or appoeintment by or pursnant lo a public unconstitutional
law, hefore the same is adjudged 1o be such.

Id7 (emphasis added), In Rivera, supra, the Court found that the third circumstance was
applicable to this police chief’s invalid appointment, beczuse it had occurred at an illegal
meeting, Nevertheless, the San Antonie Court of Appeals concluded that the actions taken by
the de facto police chicf were not void.

e

* citing Forwood v, City of Tavior, 208 5.W.2d 670, 673 {Tex Civ.App-Austin){guating Norton v. Shelby Co, 118
IS 425, 6 5.0 1121, affd 200 5W . 2d 282 {1 948)
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Here, there were no “illegal” meetings of the City Council relating to the appointment of the City
Attorney in August or September 2009, The Agenda for the Oclober 27, 2008 meeting does not
set out any Council action relating fo the appoiniment of the City Attorney, because Mr.
Sokolow had already begun working for the City of Georgetown, His presence as the City
Attorney is reflected in the Minutes of the October 27, 2009 mecting:

Staff present:
.. Mark Sokolow, City Attorney; . . .

M. Sokolow was publicly seated on the dais by the October 27, 2008 meeting. Members of the
City Council, City staff and the public have all acknowledged him as the City Atforney.
Accordingly, even if it were found by a cowt that the City Attorney’s appointment did not
comply with the Open Meetings Act, his actions are not void, because he has been serving as the
de facto City Atlorney.,

Conelusion

In conclusicn, we do not believe that the City Council’s actions in hiring the City Attorney
violated the Texas Open Meetings Act or its City Charter. If the actions taken by the
Georgetown City Couneil are later determined to violate the Open Mestings Act, the City
Attorney’s hiring of the City Attorney are not “void;” those actions are subject to being declared
void through judicial action. Furthermore, even if it were found by a court of competent
jurisdiction that the City Attomey’s hiring did not comply with the Open Meetings Act, the
actions that the City Attorney have taken in the last six months are valid becavse he served as the
de facto City Allorney. However, should the City Council wish to remove any potential
criticism, it could ratify the actions taken regarding the hiring of the City Altorney, after posting
specific and detailed notification of the actions to be ratified and taking those actions in public
SeSSI0n.

If you wish to discuss this further with us, please call.

Sincerely,
?@M&%’MJ =

Julfy Gannaway
Gatnawavi@iaborcounsel net

B17.332.8505
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