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FILED
In the Office of the
Secretary of State of Texas

CERTIFICATE OF FORMATION - NONPROFTT CoRPORATION JUN 15 2011

OF , .
AUSTIN REGENERATION FUND Corporations Section

ARTICLE ] - Entity Name and Type

The name of the corporation is AUSTIN REGENERATION FUND (the “Corporation™).
The Corporation is being formed a3 a nonprofit corporation pursuant to the provisions of the
Texas Nonprofit Corporation Law, Chapter 22, Business Organizations Code, Section 22.01, ct.
seq. (the “"Act™).

ARTICLE IX - Registered Agent 2nd Regirtered Office

The inital registered agent of the Corporation is Marc A. Ott, an individual regiding
within the Stei¢ of Texss. The business address of the registered agent end the registered office
address of the Corporation is 301 W, 2™ Street, Austin, Texaz 78701.

ARTICLE I - Management

All powers of the Corporation shall be vested m a Board of Directors consising of three
(3) persons (each a “Director’”). To be eligible to serve g3 a Director, a person must be a resident
of the City and at leas! elghteen (18) years of age.

The City Manager of the City of Austin, Texas (the “City’)) has selected the following
individusals, each of whom resides in the City, to serve &9 the Corporation’s initial Directors:

NAME ADDRESS

1. Sue Edwards 301 W. 2nd Street
Austin, Texas 78704

2. Kevin Johns 301 W. 2nd Street

Anstin, Texas 78704

3. James Rodney Gonzales 301 W. Znd Strest
Austin, Texas 78704

Each of the above initial Directors shall serve a term that expires on September 30, 2014,
and shall hold office for such term or until the Dircctor's successor 18 appointed a3 set forth
below.

Upon the expiration of such term, the City’s City Menager shall appoint replacement
Directors and each subsequent Director shall serve for a term of three (3) years from the date of

appointment or until s or her successor is appointed by the City’s City Manager, unless such
Director has been appointed to fill en wnexpired term, in which case the termn of such Director
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shall expire on the expiration date of the term of the Director who he or she was appointed to
replace. Any Director may be removed from office at any tume, with or without cause, by the
City's City Maneger,

At the first meeting of the Corporation following the filing of this Certificate of
Formation with, and acceptance of same by, the Texas Secretary of State, the existing Directors,
by a majority vote, shall appoint officers of the Corporation and members of an Advisory Board,
with the members of such Advisory Board to be representative of the commmumities to be served
by the Corporation as set forth in the Corporation's Bylaws. The members of the Advisory Board
shall serve for such term as specified by the Directors and such positions shall be re-filled by
majority vote of the Directors.

All other matters pertaining to the intemmal affairs of the Corporation shall be governed by
the Bylaws of the Corporation, so long as such Bylaws are not inconsistent with this Certificate
of Forrpation, the Act, or the laws of the State of Texas.

ARTICLE IV - Membership

The Corporation will have no members. The Corporation is organized on a nonstock
basis only, and there will be no shareholders in the Corporation.

ARTICLE V - Purpose

The Corporation is formed exclusively for the benefit of, and to assist in cerrying out the
economic development program and objectives of, the City by genersting privaile mvestment
capital through the New Markets Tax Credit Program (the “N.M.T.C. Program™) to be made
availaeble for investment in low-income communities (as defined in the lJaw and regulations
governing the N.M.T.C. Program). In order to fulfill thia purpose, and as required by the
N.M.T.C Program, the Corporation shall (a) apply to the United States Treasury Department’s
Community Development Financial Instittion Fund {the “C.D.F.I. Fund”) for designation as &
qualified commumity development entity (“Community Development Entity”); (b) apply to the
C.D.F.I. Fund for one or more allocations of tax credits under the N.M.T.C. Program,; (c) in the
event the Corporation receives an allocation of tex credits under the N.M.T.C. Program, transfer
all or a portion of such allocation to one (1) ar mare for-profit subsidiaries established by the
Corporation in accordance with the regulations governing the N.M.T.C. Program for purposes of
(i) making qualified low-income community investments (a3 defined m the law and regulations
governing the N.M.T.C. Program) in the service area as defined in the Coxporm'on 8 application
for certification as a Commumity Development Entity, or (ii) engaging in other activilies which
qualify under the N.M.T.C. Progrem; and (d) peform such ongoing esset managernent,
servicing, compliance, and other related functions as necessary 10 maintain these iovestments io
good standing and ensure compliance with the rules and objectives of the NMTC Program.

The City is the Corporation’s “Controlling Entity”, as that ierm is defined by the C.D.F.]

Fund, and the Corporation shall remain so controlled through the term of any written agreements
between the Corporation end the C.D.F.1. Fund. The Corporation shall be deemed to be
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performing essential public fumctions; however, the City does not own the Corporation, and
provides no guaraoty ar indemnity in favor of the Corporation.

The Corporation is organized exclusively for charitable, religious and educational
purposes as defined in Section 501(0)(3) of the Intemal Revenue Code of 1986, as amended (the
“[nternal Revenue Code”) or corresponding section of any futurc Umited States Internat Revenue
law. Notwithstanding any other provision of this Certificate of Formation, the Corporation will
not carry op eny other activities not permitted 10 be catried on by (i) a corporation exempt from
federal income tax under Section 501(c)3) of the Intemal Revenue Code, or the corresponding
provision of any future United States Internal Revenue law, or (ii) a corporation, contributions to
which are deductible under Section 170(c)(2) of the Cade, or the corresponding provision of eny
future United States Internal Revenue law.

ARTICLE V] - Corporate Powers

The Corporation is organized and shall be operated exclusively for such charitable
purposes described in Article V above and in the Bylaws. The Corporation shall have all such
powers &s are required by and are consistent with its purposes and shall have and exercise all of
the rights, powers, privileges, authority and fimctions given by the laws of the State of Texas,
inchuding the Act, to nonprofit corporations, including, but not limited to, the following:

A. To cnrer 1nto, make and perform contracts of every sort and kind with any person,
firm, association, corporation, municipality, body politic, bousing authority, county, state, or
with the federal government or any agency or instrumentality thereof, including, without
limitation, contracts with the City for such staff support and financial assistance 28 may be
roquired by the Corporation;

B. To advance or lend money or provide equity capital to any person, association,
corporation, municipality, body politic, housing authority, county or state {p such manner and
upon such terms as is deerned expedient consistent with the NM.T.C. Program,

C. To borow money, to acquire, own, hold, ssll, negotiate, assign, deal (n, exchange,
trangfer, mortgage, pledge or otherwise dispose of mortgages, notes, evidenoes of indebtedness,
and all other securities or choses in action issued or created by any person, firrn, association,
corporation, municipality, body politic, housing authority, county, state, or with the federal
govermment or any agency or instrumentality therenf;

D. To sell, lease, sublease, or otherwise make available to any person, firm, association,
corporaticn, municipal, body politic, housing anthority, county or state amy real esmate or interest
therein acquired by the Corporation,

E. To employ agents, employees, consultants and independent contractors necessary to

carry out the purposes of the Corporation and to fix their compensation and terms and conditions
of employment;
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F. In comnection with lhe N.M.T.C. Program, io solicit proposels fram low-income
businesses and from potential investors for projects meeting the economic development goals
and objectives of the City and that satisfy the roquirements of the N.M.T.C. Program;

G. To attain certification of and maintain its status 83 & Community Development Entity
for purposes of the N.M.T.C. Program; end

H. Without limiting the generality of the foregoing, the Corporation shall have all of the
powers, privileges, rights, and immunities necessary or convenient for carrying out the purposes
for which the Corporation is formed, and the Directors hereby claim for the Corporation all the
benefils, privileges, rights and powers created, given, extended or conferred, now or hereafier, by
the provisions of all applicable lawa of the Statc of Texas, pertaining to nonprofit corporations,
and any additions or amendments thereto.

Notwithstanding any other provigon contained in this Certificate or the Bylaws to the
contrary, the Board of Directors, by the unauimous vote of the Directors qualified and able to
vote at a validly organized meeting of the Board of Directors, shall have the power to contro} 2l
aspects of the trensfer, allocation, or any other use of tax credits allocated (o the Corporation
under the NM.T.C. Program. Any usc of such tax credits shall oocur through a transfer of tax
credit allocation from the Corporation to & subsidiary eatity which shall also have been certified
as 2 Community Development Entity by the C.D.F.I. Fund. Any transfer of such tax credit
allocation from the Corporation to a subsidiary eatity shall be subject to the terms and conditions
contained in a written resolution approved by the unanimous vate of the Directars in attendance
at a validly orpenized meeting. Additionally, such transfers must also be approved by the
C.DF.L Fund and the City, as evideniced by a City Council resolution indicating the amount of
the allocation to be transferred and the beneficiary of the sub-aliocations of NMTC subsidy.

ARTICLE VII - Director Liability

No Director shall be liable o the Corporation for moonetary damapes for an act ar
omission in the Director’s capacity as a Dirccotor, except for liability (a) for any breach of the
Director’s duty of loyalty to the Corporation, (b) for acts or omissions not in good faith or which
involve intentional misconduct or a knowing violation of law, (c) for any transaction from which
the Director received an mmproper beoefit, whether or not tho benefit resulted from an act taken
within the scope of the Director’s office, or (d) for acts or omissions for which the liabifity of a
Director is expressly provided by statute. Any repeal or amendment of this Article by the
Directors shall be prospective only, aad shall not adversely affect agy limitation on the personal
liability of a Director existing at the time of such repeal or amendment In addition to the
circumstances in which a Director is not personally liable as set forth in the preceding sentences,
a Director shall not be liable to the fullest extent permitted by any amendment to the Texas
statutes hereafter enacted that further limits the liebility of a Director.

ARTICLE VIII - Prohihition Ageinst Private Innrement

In accordance with the provisions of Section 501(c)(3) of the Internal Revenue Code, and
regardless of any other provisions of this Certificate of Formation or the faws of the State of
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Texas, the Corporation: (a) shall not afford pecuniary gain, directly or jndirectly, incidentally or
otherwise, to ity Directors, officers or members of its Advisory Board or any other committec,
and po part of the net income or net eamings of the Corporation shall inure to the benefit of any
of the foregoing; (b) shall not permit any part of the net eamings of the Corporation to inure to
the benefit of any private individual (except that reasonable compensation may be paid for
personsl services rendered to or for the Corporation in effecting one or more of its purposes); (¢)
shall not direct any of its activities to attempting to influence legislation by propaganda or
otherwise; (d) shall not participate in or imervene in (including the publication or distribution of
statements), any political campaign on behalf of any candidate for public office; (¢) shall not
attempt to infimence the outcome of any election for public office or to carry on, direcily or
indirectly, any voter registration drives; and (f) shall not take any other action that would be
inconsistent with the requirements for tax exemption under Section S01(c)3) of the Internal
Revenue Code. Any income eamed by the Corporation after payment of reasonable expenses,
debt and such reserves as may be necessary as zet forth in the authonizing docnments related to
the issuance of debt by the Corporation shall accrue to the City.

ARTICLE IX - Disposition of Assets Upon Dissolution

If the Board of Directors determines by resolution that the purposes for which the
Corporation was formed have been gnbstantially met amd alt debt obligations, if any, issued by
the Corporation, and all other obligations incurred by the Corporation, have been fully paid or
provision made for such payment, the Directors shall authorize the execution of a certificate of
digsolution which states those facts and declares the Corporation dissolved in accordance with
the requirements of the Act, or with applicable law then in existence. In the event of dissolution
or liquidation of the Corporation, ail assets will be turned over to the City for 4 public purpose
for deposit into such account or fund as the City Council shall direct to the extent allowed under
the Jaw and regulations governing the N.M.T.C. Program.

Should the City no longer exist, not accept such assets, or no longer qualify to receive
such assets, then, upon dissolution of the Corparation, assets shall be distobuted for one or more
exempt purposes within the mesming of Section 501(c)(3) of the Internal Revenne Code or
corresponding section of smy foture federal tax code, or shall be distnbuted to the federal
government, or to a state or local govermment, for a public purpose. Any such assets not so
disposed shall be disposed of by a court of competent jurisdiction of the county in which the
principal office of the Corporation is then located, exclusively for such exempt purposes or to
such organization or arganizations orgamzed exclusively for such exemnpt purposes, as said court
shall determine.

ARTICLE X - Private Foundation Provisions

if the Corporation is 2 private foundation within the meaning of Section 50%(a) of the
Intetnal Revenue Cods, the Corporation (a) shall distribute ity income for each taxable year at
such time and in such manner 80 as pot to become subject to the tax on undistributed mcome
irmposed by Section 4942 of the Internal Revenue Code; (b) shall not engage in any act of self
dealing as defined in Section 4941(d) of the Intermal Revenne Code; (¢) shall not retain any
excess business holdings as defined in Section 4943(c) of the Internal Revenue Code; (d) shall
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ARTICLE XX - Amendments

Any subsequent revisions, amendments or chanpes adopted by the Board of Directors to
either the Certificate of Formation or the Bylaws shall be approved by majority vote of all of the
Directers, unless otherwise provided or restricied by the Act.

ARTICLE XH] - Effective Date

This document becomes effective upon filing by the Secretery of State. The period of
duration of the Corporation shall be perpetual.

The undecsigned afftrros that the person designated as registered agent has consented to
the appointment. The undersigned signs this docament subject to the penaltics tmposed by law
for the submission of a materially false or frasdulent instrament snd certifies under peoalty of
pevjury that the undersigned is authorized to execute the fling instrument.

Jathes Rodney Gonzsles
Orgamizer
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