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UNITED STATES DISTRICT COURT . R
THE WESTERN DISTRICT OF MICHIGAN an g ‘
SOUTHERN DIVISION =g A
MARC A. OTT, ééy a
Plaintiff, Case No. 4:98-CV-125 .
v, HON. ROBERT HOLMES BELL

ZADIE JACKSON, individually

and in her capacity as a member
of the Kalamazoo City Commission,
the KALAMAZOO CITY COMMISSION,
and the CITY OF KALAMAZOO,
jointly and severally,

Defendants.

ORDETR

In accordance with the opinion entered this date,

IT IS HEREBY ORDERED that Defendants’ Motion for Summary
Judgment (Docket #30) is GRANTED with respect to Counts IV and V.

IT IS FURTHER ORDERED that JUDGMENT is entered in favor of
the Defendants as to those counts and the Plaintiff's Complaint
1s DISMISSED.

IT IS FURTHER ORDERED that Defendants' Motion for Summary

Judgment 1s DENIED with respect to Counts I, II and III;
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IT IS FURTHER ORDERED that the Plaintiff's state law claims

in Counts I, II and II1II are DISMISSED without prejudice.

Date: :?lu/wl,2§4\61C%61

T ROBERT HOLMES BELL

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT CQOURT
THE WESTERN DISTRICT OF MICHIGAN T A
SOUTHERN DIVISION

MARC A. OTT, !

Plaintiff, Case No. 4:98-CV-125 {V

V. HON. ROBERT HOLMES BELL

ZADIE JACKSON, individually

and in her capacity as a member
of the Kalamazoo City Commission,
the KALAMAZOO CITY COMMISSIOCN,
and the CITY OF XALAMAZOO,
jointly and severally,

Defendants.

OPINTION

The Plaintiff, Marc A. Ott, brings this action against the
Defendants, Zadie Jackson ("Jackson"), a member of the Kalamazoo
City Commission of the City of Kalamazoo, the Kalamazoo City
Commission ("City Commission") and the City of Kalamazoo ("City")
alleging breach of contract (Count I); defamation (Count I1I);
intentional infliction of emotional distress (Count III); racial
discrimination in violation of both federal law, 42 U.S5.C.

§ 1983, and state law, M.C.L. § 37.2101 et seq.; M.S.A.

§ 3.548(101) et seq. (Count IV}); and deprivation of




constitutionally property rights (Count V).! Before this Court
is the Defendants' Motion for Summary Judgment. The Court has
reviewed the briefs in support of and in opposition to the
Defendants' motion and has had the benefit of oral argument on
June 7, 1999. For the reasons that follow, summary judgment is
granted in favor of the Defendants as to the Plaintiffs' federal
claims.
I

Under Rule 56(c) of the Federal Rules of Civil Procedure,
summary judgment 1s proper if there 1s no genuine issue as to any
material fact and the moving party is entitled to judgment as a
matter of law. In evaluating a motion for summary judgment the
Court must look beyond the pleadings and assess the proof to
determine whether there is a genuine need for trial. Matsushita
Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587,
106 S.Ct. 1348, 89 L.Ed.2d 538 (13986). If the Defendants carry
their burden of showing there i8 an absence of evidence to
support a claim, then the Plaintiff must demonstrate by
affidavits, depositions, answers to interrogatories, and

admissions on file, that there is a genuine issue of material

‘Amended Compl., Dkt #26.
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fact for trial. Celotex Corp. v. Catrett, 477 U.S. 317, 324-25,
106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).

In determining a wmotion for summary judgment, the Court
views the evidence in the light most favorable to the opposing
party and draws all justifiable inferences in his favor. Morales
v. American Honda Motor Co. Inc., 71 F.3d 531, 535 (6th Cir.
1995) . Nevertheless, the mere existence of a scintilla of
evidence in support of Plaintiff's position is not sufficient to
create a genuine issue of material fact. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 252, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986) . The proper 1inquiry is whether the evidence is such that
a reasonable jury could return a verdict for Plaintiff. Id. See
generally, Street v. J.C. Bradford & Co., 886 F.2d 1472, 1476-80
(6ch Cir. 1989).

II

The Plaintiff's complaint sets forth the following
allegations: The Plaintiff, an African American, was the City
Manager for the City of Kalamazoo ("City"), Michigan from March
1993 until January 27, 1997. On January 27, 1997, the Mayor and
Ott executed a Separation Agreement ("the Agreement") that
terminated Ott's employment with the City. Paragraph 10 of the
Agreement (the "non-disparagement clause") provides:
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In addition to whatever non-disclosure agreement and

common law obligations Marc A. Ott has, he also agrees

not to say or do anything that portrays the City, 1its

commissioners, administrators, attorneys, employees, or

services in a negative light and further agrees not to
disclose confidential or sensitive information to

anyone. The commissioners similarly agree not to say

or do anything that disparages Marc A. Ott, or portrays

Marc A. Ott in a negative light.

This action arises from an incident which, it is undisputed,
occurred after Ott was no longer an employee of the City. It
surrounds a conversation Jackson had with Dr. Ralph Chandler that
Jackson repeated to other City employees. Jackson told City
Attorney Robert Cinabroc and Deputy City Attorney Lee Kirk and
Gary Hetrick, the Chief of the Department of Safety, that
Chandler had told her that he had seen QOtt at a political
function sponsored by the local Democratic party to honor Detroit
Mayocr Dennis Archer after Ott's resignation from the City. When
Chandlexr hugged Ott, he could feel a gun. Chandler asked Ott why
he was carrying a gun, to which Ott replied "because I have
enemlies." The Plaintiff alleges that this information was untrue
and falsely implied that Ott was a threat to City Commissiocners.

Jackson notified the state police on Januaxry 27, 1997. The

state police subsequently informed her that the gun was not




reglistered.? Jackson thereafter repeated this information to
Kalamazoo Mayor Larson, Vice Mayor Heilman, the City Attorney
Robert Cinabro, and the City's labor counsel Tom Hustoles, prioxr
to an executive session of the City Commission on January 27,
1997. The Plaintiff alleges that someone, presumably referring
to Jackson, from the City Commission was a “"conduit of
information" to the Kalamazoo Gazette concerning Ott's failure to
register the handgun.® The Plaintiff further alleges that
Jackson worked with the Kalamazoo Department of Public Safety in
conducting a police investigation into whether Ott owned an
unregistered handgun.

The Kalamazoo Gazette published a number of articles
regarding Ott's gun ownership. On March 2, 1997, it published an
article entitled "Ott Failed to Register Handgun."® A subseqguent
article was entitled "State Police Investigating Ott's Failure to
Register Handgun in 1994."> A June 21, 1997 article, entitled
"Warrant Sought Against Former City Manager" stated that a

warrant request had been forwarded to the Kalamazoc County

’0tt had a concealed weapon permit.
°Pl's Br. in Opp'n to Def's Mtn ("Pl's Br.") at 2.
‘Pl's Br., Exh. B.

Pl's Br., Exh. F.
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Prosecutor's Office seeking charges against Ott for failure to
register his handgun. 2An August 1997 article entitled "No Charge
Against Former City Manager Ott" stated that Ott would not be
criminally charged Ior failure to register a handgun.

The Plaintiff alleges that in the spring of 1997, Jackson
had a conversation with Chandler in which she "began to badmouth"
Ott, stating that "he was abrasive to her, [and] that she didn't
like him very well."¢

The Plaintiff alleges that his job search efforts were
"adversely impacted by the ongoing controversy in Kalamazoo."’

He sought to "minimize the negative light in which he was
deplcted by the CGazette articles" by contacting the newspaper.®

In a letter to the City Attorney dated May 14, 1997, the
Plaintiff alleged that Jackson "is the source of a claim that
Marc Ott allegedly carried a gun inside of his suit jacket to a
recent event in Kalamazoo at which Detroit Mayor Archer was being

recognized."® The letter further alleged that this conduct was

‘Chandler's Affidavitc §s.

"Pl's Br. at 9. The Plaintiff was employed as of March 25,
1998, Def's mtn, BExh. C.

.21's Br. at 5.

Pl's Br., Exh. R., Letter to City Attorney Robert H.
Cinabro.




"a clear violation of paragraph 10 of the Separation Agreement
and General Release" and constituted a "cause of action against
her for defamation." In July, 1998, the Plaintiff brought this
action in the Kalamazoo Circuit Court. The Defendants removed
the case to this Court pursuant to 28 U.S.C. § 1441, invoking the
Court's federal guestion jurisdiction. The Plaintiff's complaint
is predicated on the allegedly defamatory comments by Jackson
that Ott carried a concealed weapon to a political function.
ITIT

Because jurisdiction in this case is premised upon the
presence of a federal question, pursuant to 28 U.S.C. § 1331, the
Court will begin its analysis by focusing on the federal claims
alleged in Count IV and V.?*°

Count IV of the complaint alleges that "the defendants'
conduct, by and through their agent and fellow City Commissioner,

Zadie Jackson, was motivated by her dislike and racial animus

"This was the focus of the parties' oral arguments. The
Plaintiff has not separately argued the merits of his claim under
the Elliott-Larsen Act. Because the gtate court is guided by
federal precedent in this area; Harrison v. (Olde Financial Corp.,
225 Mich. App. 601, 606, 572 N.W.2d 679, 681 (1997); the
Plaintiff's federal constitutional claim will be dispositive of
his Elliott-Larsen claim.
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toward the Plaintiff Ott who is an African American."*'! The
defamatory comments, the Plaintiff avers, injured his future
employment prospects and violated § 1983 and the Elliott-Larsen
Civil Rights Act, M.C.L. § 37.2101 et seq.

"Section 1982 is not itself a source of substantive rights,
but merely provides a method for vindicating federal rights
elsewhere conferred." Albright v. Oliver, 510 U.S. 266, 271, 114
S.Cc. 807, 811, 127 L.Ed.2d 114 (19%4) (internal quotation marks
omitted). The first step, therefore, is to determine what
specific constitutional right allegedly was infringed. The
Plaintiff has pointed to no specific constitutional guarantee
safeguarding the interest he asserts has been violated.’?

It is helpful in clarifying the Plaintiff's racial
discrimination claim to delineate what he does not claim. The
Plaintiff does not allege that his employment was terminated
because of his race nor does he allege retaliation. It is
undisputed that he was not a City employee at the time the

remarks at issue were made. Rather, it appears that the

UAmended Compl., €38.

2The sole constitutional reference in this claim is the

following statement in the Plaintiff's brief: "Does not the
equal protection clause provide protection from racial
discrimination?" Pl's Br. at 9.
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Plaintiff is arguing that Jackson's defamation of him was
racially motivated. Presumably, the Plaintiff basesg his
constituticnal claim on the theory that Jackson's defamatory
statements, undertaken with racial motivation, inflicted a stigma
to his reputation that impaired his future employment
opportunities and thus deprived him under color of state law of
some "liberty" interest protected by the Fourteenth Amendment.

So construed, the Defendants move for summary judgment on
the grounds that the Plaintiff's claim does not implicate a
cognizable federal right. The Court agrees.

The Plaintiff's claim is foreclosed by the Supreme Court's
holding in Siegert v. Gilley, 500 U.S. 226, 111 S.Ct. 1789, 114
L.Ed.2d 277 (1921). 1In Siegert, the plaintiff had resigned from
his position at a federal government hospital after being
threatened with termination and was attempting to obtain his full
credentials from the hospital to secure a permanent position with
a United States Army hospital located in Germany. Siegert
alleged that his former supervisor at the hospital had impaired
his liberty and property interests by making defamatory
statements in a letter recommending denial of Siegert's
credentials which deprived him of the ability to engage i1n his

profession. The Court dismissed Siegert's 1983 claims on the




basis that because the only interest allegedly impaired was that
in prospects for future employment, rather than an interest in
employment presently enjoyed, Siegert had failed to establish the
viclation of a constitutional right. Siegert, 500 U.S. at 233,
111 S.Ct. at 17%4. Of specific relevance to the case at bar, the
Court stated that "[d]efamation, by itself, is a tort actionable
under the laws of most States, but not a constitutional
deprivation. . . . (Slo long as . . . damage flows from injury
caused by the defendant to a plaintiff's reputation, it may be
recoverable under state tort law but it is not recoverable in a
(1983]) action.” Id. at 233-34, 111 S.Ct. at 1794-95.

Any interest Ott may have in his reputation

1s simply one of a number which the State may protect

against injury by virtue of its tort law, providing a

forum for vindication of those interests by means of

damages actions. And any harm or injury to that

interest, even where as here inflicted by an officer of

the State, does not result in a deprivation of any

'liberty' or 'property' recognized by state or federal

law, nor has it worked any change of [Ott's] status as

theretofore recognized under the State's laws.
Paul v. Davis, 424 U.S. 693, 711-12, 96 S.Ct. 1155, 1165-66, 47
L.Ed.2d 405 (1976). See Mertik v. Blalock, 983 F.2d 1353, 1362

{6ch Cir. 1993) ("Injury to reputation, standing alone, is not a

liberty interest protected by the Fourteenth Amendment') .
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The Sixth Circuit, in construing Siegert, has stated:

[Tlhere exists no constitutional doctrine converting
every defamation by a public official into a
deprivation of liberty within the meaning of the Due
Process Clause of the Fifth or Fourteenth Amendment.
Rather, the [Supreme] Court has limited the scope of an
actionable liberty interest deprivation to situations
involving termination of government employment or the
loss of a legal right or status previously enjoyed
under state or federal law. . . . In other woxrds, when
a plaintiff alleges the loss, infringement or denial of
a government right or benefit previously enjoyed by
him, coupled with communications by government
officials having a stigmatizing effect, a claim for
deprivation of liberty without due process of law will
lie. Defamatory publications, standing alone, do not
rise to the level of a constitutional claim, no matter
how serious the harm to reputation.

Mertik, 983 F.2d at 1362 (citations and internal guotation marks
omitted) .

The Plaintiff has not been deprived of any right secured to
him by the Constitution of the United States. Jackson's alleged
racial motivation does not create a protected right where none
otherwise exists. The Court in Siegert clarified that the
Defendants' subjective intent or state of mind was irrelevant
because of the Court's threshold determination of "the lack of
any constitutional protection for the interest in reputation.”
Siegert, 500 U.S. at 224, 111 8. Ct. at 1794.

The Court notes that, even assuming that the Plaintiff had
identified some federally protected right, the Plaintiff's

11




evidence falls markedly short of demonstrating racial animus. As
evidence of racial intent, the Plaintiff offers a November 19%95
newspaper article in which Jackson stated that she was
"frustrated" enough with Ott to fire him and that:

If my administrative assistant did that to me, I'd fire

him but I have to have three other pecple and, like it

or not, we still live in a society that's afraid to do

it because he's black. There's not the guts to do it.

It has nothing to do with the color of his skin.

It's the quality of what he does. I think others have

backed off because he's black.?
The Plaintiff expounded during oral argument that Jackson's
statement was made during her run for re-election. He contends
that she injected the issue of race into a discussion about his
verformance. The Plaintiff also offers as evidence a statement
by David Anderson that "during the early 1920's," he had

conversations with Jackson that led him to "believe that she did

not like black people."' Specifically, she inguired why he was

interested in a particular college because "there was nothing but

yvoung, white women there."!®

’pl’s Br., Exh. H.
“pl's Br., Exh. @, Affidavit of David Anderson.
=1d.
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Viewing the evidence in the light most favorable to the
Plaintiff, the Court concludes that the Plaintiff's evidence is
insufficient to create an issue of fact regarding racial animus.
Jackson's gquoted statement in the newspaper is too ambiguous to
establish any conclusive inferences. Her comment reasonably
could be construed as an awareness of her colleagues' concern of
ensuing legal liability because Ott is in a protected class,
should adverse employment action be taken against him. With
regard to David Anderson's affidavit, the Court places little
weight on the alleged comment because of both the lack of
temporal proximity to this case and its ambiguous nature. The
Plaintiff strains to read into these two disparate comments a
racial taint. "Isolated and ambiguous commentsg are too abstract,
in addition to being irrelevant and prejudicial, to support a
finding of [racial] discrimination." Ercegovich v. Goodyear Tire
& Rubber Co., 154 F.3d 344, 355 (6th Cir. 1998) (quoting Phelps
v. Yale Sec., Inc., 986 F.2d 1020, 1025 (6th Cixr. 1993)). No
justifiable inference of discriminatory intent may be made from
these remarks.

v

The Plaintiff alleges in Count V that he has a

constitutionally protected property right in the provisions and

13




benefits of the Separation Agreement.!® He asserts that "(t]hat
the actions of Defendants, and their agents, previously alleged
and incorporated herein by reference, infringed (his] property
interest 1in the Separation Agreement in general and in the non-
disparagement clause in particular."!” The "actions" apparently
consist of the allegations that Jackson disseminated information
that Ott carried on his possession a handgun to a reception,
which he allegedly acknowledged to Chandler who felt the handgun
on Ott's person.?® The Plaintiff contends that "racial animus
toward the plaintiff [was] a motivating factor in the breach of
the agreement."'” From this premise, the Plaintiff posits,
without citation to authority, that the alleged racial motivation
in breaching the contract somehow transforms his contractual
rights into rights "deserving of constitutional protection."?®

The Plaintiff's theory is unavailing.

YAmended Compl. §5.

UAmended Compl. 947.
“Amended Compl. §17.
PYpi's Br. at 7.

“Pl's Br. at 8. The Plaintiff clarified during oral
argument that the source of this alleged constitutional
protection sounds in subgtantive due process.
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According to the Sixth Circuit, no such right exists:

Most, 1f not all, state created contract xrights, while

assuredly protected by procedural due process, are not

protected by substantive due process. The substantive

Due Process Clause is not concerned with the garden

variety issues of common law contract.

Substantive due process affords only those protections

so rooted in the traditions and conscience of our

people as to be ranked fundamental. . . . Routine

state-created contractual rights are not deeply rooted

in this nation's history and tradition
Charles v. Baesler, 910 F.2d 1349, 1353 (&th Cir. 199%0)
(citations and intexnal quotation marks omitted). Accoxrdingly,
summary judgment is granted as to this claim.

With respect to both Counts IV and V, the Plaintiff alleges
that the City is liable.?' Specifically, the Plaintiff alleges
that the City Commission should have been aware of Jackson's
racial animus and that "their failure to take action to control
her actions or censure her . . . renders them liable for her

actions."?? In his brief, the Plaintiff "submits that he has a

valid claim for vicarious liability against the City of Kalamazoo

'During oral argument, however, the Plaintiff acknowledged
that Jackson may not have been, at certain times at issue, acting
in an official capacity.

22Amended Compl. 940.
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due to the failure of the other commissicnexrs to take action to
censor [sic] or otherwise discipline defendant Jackson."??

The Defendants argue they are entitled to summary judgment
as to municipal liability in Counts IV and V because there is no
"vicarious liability" for § 1983 claims and the Plaintiff has
neicther argued nor offered any evidence that a policy, custom or
practice caused the alleged constitutional deprivation.

"Municipal liability for the actions of employees may not be
based on a theory of respondeat superior." Berry v. City of
Detroit, 25 F.3d 1342, 1345 (6th Cir. 1%94), cert. denied, 513
U.s. 111, 115 S.Ct. 902, 130 L.Ed.2d 786 (1995). "Municipalities
can be liable under § 1983 where the action of the municipality
itself can be said to have caused the harm, as when the action
that is alleged to be unconstitutional implements or executes a
policy statement, ordinance, regulation, or decision officially
adopted or promulgated by that body's officers." Id. (gquoting
Monell v. Dept. of Social Services, 436 U.S. 658, 650, 98 S.Ct.
2018, 2035-36, 56 L.Ed.2d 611 (1978)). With regard to a theory
of liability based upon failure to discipline, only where a

city's failure evidenceg a deliberate indifference to the rights

#pl's Br. at 8.
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of its inhabitants can such a shortcoming be properly thought of
as a city policy or custom that is actionable under § 1983,
Berry, 25 F.3d at 1346.

Assuming, arguendo, that the Plaintiff has alleged valid
constitutional violations, he has offered no evidence to support
his claims of municipal liability.

v

Counts I, II, and III contain the Plaintiff's pendent state
law claims of breach of contract, defamation and intentiocnal
infliction of emotional distress. The Court has determined that
the Plaintiff has failed to state a claim under federal law upon
which jurisdiction can be based. Accordingly, to the extent that
the Plaintiff has asserted claims under state law, the Court
declines to exercise pendent jurisdiction over those claims and
those claims are dismissed without prejudice. See 28 U.S.C.

§ 1367{(c); see also United Mine Workers of America v. Gibbs, 383
Uu.8. 715, 86 S.Ct. 1130, 16 L.Ed.2d 218 (1966); Webb v.
McCullough, 828 F.2d 1151, 1160 (&6th Cixr. 1987); Rodgers v. Alvan
Motor Freight, Inc., No. 1:91-CV-823, 1992 WL 465838, at *5
{(W.D.Mich. Jun 12, 1992); Crooked Lake Development, Inc. v. Emmet

County, 763 F. Supp. 1398, 1404 (W.D.Mich. 1991)




An order and judgment consistent with this opinion will be

entered.

ROBERT HOLMES BELL
UNITED STATES DISTRICT JUDGE

Date: \’dm % ﬁ\o\qq
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARC A. OTT,

Plaintiff , k

CASE NO: 4:98-CV-125 J

VS.
HON. ROBERT HOLMES BELL

ZADIE JACKSON, individually and in

her capacity as a member of the Kalamazoo

City Commission, the KALAMAZOO CITY

COMMISSION, and the CITY OF KALAMAZOO,

jointly and severally,

Defendants.
/
MELVIN S. McWILLIAMS (P26792) MICHAEL S. BOGREN (P34835)
Attorney for Plaintiff PLUNKETT & COONEY, P.C.
417 Seymour, Suite 9 Attorney for Defendants
Lansing, Michigan 48933 535 South Burdick, Suite 256
Telephone: 517/482-4928 Kalamazoo, Michigan 49007

Telephone: 616/382-5935

DEFENDANTS' REPLY TO PLAINTIFES BRIEF
IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT

The Defendants will briefly respond to the Plamntiffs arguments raised in his

Brief in Opposition to Defendants’ Motion for Summary Judgment.

L RACTAL DISCRIMINATION

The Plaintiff does not come forward with any evidence other than that identified
in the Defendant’s Motion for Summary Judgment on the issue of racial discrimination.

The Plaintiff relies solely upon the Kalamazoo Gazette article of November 6, 1995 and

)
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the Affidavit of David Anderson to support a claim of racial discrimination on the part
of Defendant Jackson. The essence of the Plaintiff's claim is contained in this statement
in the Plaintiffs Brief: “Plaintiff has alleged consistently that Defendant’s action [sic]
were motivated by a racial animus toward the Plaintiff, as evidenced by the above
instances.” (Brief, pg. 6). What the Plaintiff seems to ignore is that it is the subjective
motivation of Zadie Jackson that is in issue, not the Plaintiff's subjective belief as to her
motivation. The Defendants are well aware of what the Plamntiff has consistently
alleged. What the Plaintiff still fails to do, however, 1s come forward with any evidence
to support his allegations. It is difficult to understand how ambiguous comments made
to David Anderson at an uncertain time in the early 1990’s relates to racial animus
directed toward the Plaintiff. The Plaintiff cites no case law which would suggest that
such a tenuous link is proper evidence of motive. The simple fact is that such evidence
clearly falls within the Sixth Circuit's admonition that isolated and ambiguous
statements are not sufficient to demonstrate a finding of discrimination. LaPointe v.
United Auto Worker’s Local 600, 8 F. 3d 376, 380 (6t Circuit 1993).

With respect to the November 6, 1995 article, the Plaintiff “contends” that Zadie
Jackson “engaged in race baiting.” (Brief, pg. 6). What is missing, however, is any
evidence to that effect. The Plaintiff asserts that Ms. Jackson was motivated by racial
animus in stating that other commissioners were afraid to terminate the Plaintiff
because he was black. The Plaintiff makes that assertion in spite of Ms. Jackson's

statement at the time that race had nothing to do with her criticism of Ott, and her




sworn testimony to that effect. Again, the Plaintiffs subjective belief about what
motivated Ms. Jackson, or any other person, i1s simply irrelevant.

The Plaintiff may well have been offended by Ms. Jackson’s statements. It may
be true, as well, that the Plaintiffs past experiences would lead him to be sensitive to
such a statement. However, neither the Plaintiffs personal belief about the statement,
nor his offense at the statement, is evidence of Ms. Jackson's motivation. Ms. Jackson
has consistently denied that Mr. Ott’s race played any role in her criticisms of him while
he was the City Manager, or in her subsequent actions. The Plaintiff has not come
forward with a scintilla of evidence, either direct or circumstantial, that would lead to
an opposite conclusion. Therefore, the Plaintiffs claim of racial discrimination must be

dismissed.

II. SUBSTANTIVE RIGHT IN SEVERANCE AGREEMENT.

The Plaintiff seems to confuse and blur causes of action. The Plaintiff has ﬁled a
claim for breach of contract as a result of the alleged violation of the Separation
Agreement. The Plaintiff has filed a separate claim for racial discrimination. Neither
of those two causes of action, however, give rise to an independent third cause of action
for a constitutionally protected right in the severance agreement.

Although the Plaintiff attempts to distinguish the case law cited by the
Defendants, he does not do so in a convincing manner. The cases cited by the
Defendants which hold that there is no substantive constitutional right in a contract are

all employment cases. The issue of racial animus is completely irrelevant to the issue of




whether the Plaintiff has a constitutional protected substantive right in the Separation
Agreement. The inquiry of racial motivation may be significant in a racal
discrimination claim, but it adds nothing to the claim that the Plaintiff had a
constitutionally protected right in the Separation Agreement. Either he did or did not
have a constitutionally protected right in the severance agreement. The alleged
motivation of the Defendant does not create a protected right where none otherwise
existed.

Most telling is the fact that the Plaintiff cannot cite a single case to support his
theory that racial animus creates a constitutionally protected interest in a contract.
The reason that the Plaintiff cited no such case is, of course, because no such case exists.

The Plaintiff asserted an independent cause of action claiming a constitutionally
protected substantive right in the Separation Agreement. No such right exists and

Count V of the Plaintiffs Complaint must be dismissed.

III. MUNICIPAL LIABILITY

The Plaintiff does not deny the fact that there were no additional claimed
“breaches” of the Separation Agreement after Mr. McWilliams’ letter of May 14, 1997.
The Plaintiff acknowledges that he is attempting to impose vicarious liability against
the City of Kalamazoo. (Brief, pg. 8. “Plaintiff submits that he has a valid claim for
vicarious liability against the City of Kalamazoo. . .”). Such a claim, by definition, is
unenforceable. What the Plaintiff seems to argue, in addition to a claim for “vicarious

liability,” 1s that the City had an obligation to foresee the alleged breach by Ms.




Jackson. What the Plaintiff completely 1gnores, however, is the discussion by the Sixth
Circuit of the standard for imposing municipal liability in the failure to discipline
context. To reiterate the holding in Berry v. City of Detroit, 25 F.3d 1342, 1354 (6% Cir.
1994), before municipal liability can be entertained, the Plaintiff must show a history of
widespread abuse that has been ignored by the City. The Plaintiff has not even
attempted to meet this standard. The claims of municipal liability against the City of

Kalamazoo and the City Commission must be dismissed.

IV. QUALIFIED IMMUNITY

The Defendant was apparently not clear in her qualified immunity argument.
The defendant will attempt to be more precise.

The Plaintiff asserts that 42 U.S.C. §1981 protects him from racial
discrimination in the making and enforcement of contracts. Moreover, the Plaintiff
claims that he was entitled to the protection of equal protection against an alleged
breach of the Separation Agreement. The first difficulty is that the Plaintiff has pled
neither a claim under 42 U.S.C. §1981 nor an equal protection claim. Even assuming
that such a claim had been pled, the Plaintiff would still be entitled to qualified
immunity. The Defendant apologizes to the Court if she was not clear in her initial
discussion of the qualified immunity 1ssue. However, the case law on qualified
immunity in this setting clearly demonstrates that Defendant Jackson is entitled to

qualified immunity.




In Poe v. Haydon, 853 F.2d 418, 431 (6th Cir. 1988), the Sixth Circuit held that for
qualified immunity purposes the Court must consider the governmental official’s motive
or intent in carrying out challenged conduct where unlawful motive or intent is a
critical element of the substantive claim. In Poe, the Court stated:

Where, as here, discovery has taken place and the
Defendant officials have moved for summary judgment on
the basis of qualified immunity, we believe the Plaintiff must
present direct evidence that the official's actions were
improperly motivated in order to have any hope of defeating
the motion. Poe, 853 F.24d at 432.

The Sixth Circuit clarified Poe in Crutcher v. Kentucky, 883 ¥.2d 502, 564 (6th
Cir. 1989), where the Court held that the Plaintiff need not bring in an admission “from
the lips of her Defendant” to avoid summary judgment, but may rely upon inferential
and circumstantial proof that would be strong enough to allow a jury to return a verdict
in her favor. Id.

The Supreme Court in Crawford-El v. Britton, 523 U.S. 574, 118 S.Ct. 1584, 1598
(1998) agreed with the Sixth Circuit’'s rationale and held that if a Defendant has made a
properly supported motion in a claim where subjective motivation is an issue, the
Plaintiff must identify affirmative evidence from which a jury could find that the
Plaintiff has carried his burden of proving the pertinent motive.

As discussed in the racial discrimination claim, the Plaintiff has failed to come
forward with any relevant evidence on the issue of Ms. Jackson’s claimed improper

motivation. There 1s no evidence upon which a jury could find that her actions were

motivated by racial animus toward the Plaintiff. On the undisputed facts of this case,




therefore, the federal claims against Ms. Jackson must be dismissed on the basis of

qualified immunity.

V. DEFAMATION AND INTENTIONAL INFLICTION OF EMOTIONAL
DISTRESS.

The Plaintiff cannot avoid the statute of limitations on the defamation claim.
There is no “continuing wrong.” All actions alleged in the Complaint took place prior to
May 14, 1997, the date of Mr. McWilliamgs’ letter to the City Attorney. The Plaintiff
filed this Complaint well after May 14, 1998. Therefore, the statute of imitations has
expired and the defamation claim must be dismissed.

Substantively, the Plaintiff asserts that there is not an absolute privilege to
report criminal violations. The Plaintiff cites no authority for that propositior_l, but
specifically ignores the unambiguous statement in Hall v. Pizza Hut of America, 153
Mich App 609, 615 (1986): “information given to police officers regarding criminal
activities is absolutely privileged.”

The same is true of the holding in Nrecay v. Yono, 173 Mich App 686, 688-689
(1989) with respect to the intentional infliction of emotional distress claim.

Finally, the Plaintiff asserts that Ms. Jackson is not entitled to the protection of
the absolute immunity found in the Governmental Immunity Act, MCLA 691.1407(5).
In spite of explicitly alleging that Ms. Jackson was acting as a City Commissioner at the
time she allegedly defamed him and inflicted emotional distress upon him (Amended

Complaint, 941, 49), the Plaintiff now retreats from that position and tries to claim
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that she was not acting as a City Commissioner. Aside from the allegations in the
Complaint, however, the undisputed facts of the case do not support the Plaintiff's’
position. Ms. Jackson explicitly testified when she discussed this matter with the City
Attorney and Chief Hetrick, she was there seeking advice as a Commissioner from the
City Attorney. (Dep. Jackson, pgs. 55-56). To the extent that the Plaintiff now is going
to attempt to suggest that statements made by Ms. Jackson to Ralph Chandler are
actionable, the issue of whether she was acting as a City Commissioner is simply
wrrelevant. It must be bore in mind that the Plaintiff is alleging defamation and
intentional infliction of emotional distress. Ralph Chandler states that Zadie Jackson
told him that her contact with Marc Ott was not favorable; that Ott was quite abrasive;
that when she requested something from Ott while she was a Commissioner and he was
City Manager that Ott told her it was none of her business; and that she did not like Ott
very well. Making those statements to Ralph Chandler does not constitute defamation
under any stretch of the imagination, nor does it constitute intentional infliction of
emotional distress. The issue of whether Zadie Jackson has absolute immunity for

those statements need not be reached.

V1. BREACH OF THE SEPARATION AGREEMENT

The Plaintiff now asserts that the statements that Zadie Jackson made to Ralph
Chandler, rather than those which she repeated from that conversation, constitute
breach of the Separation Agreement. The Plamntiff cites no authority to support the

proposition that Zadie Jackson telling a former professor and an avowed friend and




supporter of Marc Ott that her contact with Ott had not been favorable; that he was
quite abrasive; that she told him that something was none of her business; and that she
did not like him very well constitutes disparagement. To state the proposition is to
dismiss it as absurd. The dictionary definition of disparage is “to bring reproach or
discredit upon; lower the estimation of” Random House Dictionary of the English
Language, Unabridged Edition, 1966. It cannot seriously be argued that telling an
avowed friend and supporter of a person that the person has been abrasive; contact was
not favorable; that he was rude; and that the speaker did not like the person, lowered
the estimation of the person in the eyes of the friend and supporter is simply absurd.

With respect to the common sense reading of the non-disparagement clause, the
Plaintiff states that there is nothing ambiguous about paragraph 10 of the Separation
Agreement. Apparently, then, the Plaintiff 13 conceding that he has breached the
Separation Agreement by bringing this lawsuit and disparaging Zadie Jackson. It is
doubtful that the Plaintiff reads the Separation Agreement in such a manner. The
unambiguous reading of the Separation Agreement prohibits disparagement concerning
the period of time that the Plaintiff was employed by the City of Kalamazoo, not for
time immemorial.

Finally, the Plaintiff has not cited any authority to substantiate his argument
that the non-disparagement clause is not void as against public policy to the extent that
it would prevent a citizen from reporting possible violations of the law. The Defendants
suggest that the law in Michigan is very clear on this point, and the Plaintiff's failure to

cite contrary authority speaks volumes on that point.




RELIEF REQUESTED

WHEREFORE, for the foregoing reasons the Defendants respectfully request

this Honorable Court grant their Motion for Summary Judgment pursuant to Rule

56(c).

DATED: May 21, 1999 PLUNKETT & COONEY, P.C.

9 / /ﬁ
BY: / .,7 Z&// -—/W7 .,,/""""-\“-

Michael S. Bogren (P34835)
Attorney for Defendants

BUSINESS ADDRESS:
535 S. Burdick Street, Suite 256
Kalamazoo, MI 49007

Direct Dial: 616/226-8822
00590.81289.33171
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SOUTHERN DIVISION

MARC A. OTT,
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ZADIE JACKSON, individually and
in her capacity as a member of the
Kalamazoo City Commission, the
KALAMAZOO CITY COMMISSION,
and the CITY OF KALAMAZOO,
jointly and severally,
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MICHAEL S. BOGREN (P34835)
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Attorney for Defendants

535 South Burdick, Suite 256
Kalamazoo, Michigan 49007
Telephone: 616/382-5935

PROOF OF SERVICE

STATE OF MICHIGAN )
)ss.

COUNTY OF KALAMAZOO )

Kim D. Somers, being first duly sworn, deposes and says that she is
employed by PLUNKETT & COONEY, P.C., and that on the 21st day of May, 1999, she

served a copy of the DEFENDANTS® REPLY TO PLAINTIFF'S BRIEF IN




OPPOSITION TO MOTION FOR SUMMARY JUDGMENT, and Proof of Service
upon the following:

MELVIN S. McWILLIAMS, ESQ.

417 Seymour, Suite 9

Lansing, Michigan 48933

by enclosing same in a pre-addressed, pre-stamped envelope and depositing same in the

United States Mail.

KA\ 2 !/gm\w/

Kim D. Somers

Subscribed and sworn to before
me this 21st day of May, 1999.

WTINNASIT TN

Db AGS AT
“eiary Publie, Kalamazoo Coundy,
00590 81289 26643 "y Commission Expires Nov. 29, 200
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HAND DELIVERED

District Court Clerk

UNITED STATES DISTRICT COURT
B-35 Federal Building

410 Michigan Avenue

Kalamazoo, Michigan 49007

RE: Ottvs City of Kalamazoo, et al
File No. 4:98-CV-125
Our File No. 00590.81289

Dear Clerk:

Enclosed for filing please find one original and one copy of Defendants’ Reply to Plaintiff's
Brief in Opposition to Motion for Summary Judgment and Proof of Service, in regard to the
above entitled matter.

Should you have any guestions or concerns regarding these documents, please to not
hesitate to contact us.

Very truly yours,
PLUNKETT & COONEY, P.C.

Michael S. Bogren
Direct Dial: 616/226-8822

MSB:kds

Enclosures

cc: Melvin S. McWilliams, Esq.

00590.81289.26644

Detrot Flint Gaylord Grand Rapids  Kalamazoo Lansing Marquette Bloomfield

Hills
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DATED: April 15, 1999 PLUNKETT & COONEY, P.C.

oy . ~
Y - //,
BY: £ ¢ccitspe (. C) e, e~

Michael S. Bogren @351835)
Attorney for Defendants

BUSINESS ADDRESS:
535 S. Burdick Street, Suite 256
Kalamazoo, MI 49007

Telephone: 616/382-5935
00590.81289 32208
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN -
SOUTHERN DIVISION L
/
MARC A. OTT, ﬂ/
Plaintiff
V. File No: 4: 98-CV-125
ZADIE JACKSON, individually and in her HON. ROBERT HOLMES BELL
capacity as a member of the Kalamazoo City
Commjssion, the KALAMAZOO CITY
COMMISSION, and the CITY OF
KALAMAZOO, jointly and severally,
Defendants
/
Melvin S. McWilliams (P26792) Michael S. Bogren (P34835)
MELVIN S. MCWILLIAMS, P.C. PLUNKETT AND COONEY, P.C.
Attorney for Plaintiff Attorneys for Defendants
417 Seymour, Suite 9 535 South Burdick, Suite 256
Lansing, Michigan 48933 Kalamazoo, Michigan 49007
Telephone: 517/482-4928 Telephone: 616/382-5935

PLAINTIFE’S ANSWER TO MOTION FOR SUMMARY JUDGMENT

NOW COMES Plaintiff, Marc A. Ott, by and through his Attorney Melvin S. McWilliams,
P.C. who request that this honorable court deny Defendants’ Motion for Summary Judgement. In
support of this Answer, plaintiff states that there exists genuine 1ssues as to materiaj facts and that
the defendants are not entitled to judgment as a matter of law, specifically:

(1) There exists evidence demonstrating racial amimus on the part of one or more

defendants.




(2) That plaintiff has a constitutionally protected liberty or property interest in the
Separanion Agreement where he has been deprived of a benefit of it by virtue of a racial animus on
the part of one or more defendants.

(3) That plaintiff’s claim of defamation is not barred by the statute of limitations where the
defamatory material continues to exist and continues to injure plaintiff in his search for
“comparable employment”.

(4) The privilege claim by Defendant Jackson to provide information regarding possible
law violations to law enforcement officials is not absohute, but qualified at best.

(5) The state tort law claims against Zadie Jackson for defamation and intent to inflict
emotional distress are not barred by the immunity for elected officials under the Michigan
Governmental Immunity Act, which immunity is not absolute, moreover there i1s no immunity
where the official 1s not acting within the scope of her duties.

(6) Whether defendants have engaged in the intentional infliction of emotional distress 1s a
factual issue for determination by the jury.

(7) That contrary to defendant’s assertion, the Separation Agreement clearly protects
plaintiff from conduct on the part of the city after the termination of his employment.

(8) There is no basis for concluding that the Separation Agreement Non-Disparagement
Clause is void as against public policy under the facts of this case.

(9) Plaintiff has suffered significant monetary loss in this matter.

This Answer is based upon the Record of File in this cause and Plaintiff’s Brief in

Opposition to Defendant’s Motion for Summary Judgment.

o




WHEREFORE, for the foregoing reasons, plaintiff requests that Defendant’s Motion for

Summary Judgment be denied.

Respectfully submitted,

DATED: May 13, 1999 MELVIN S. MCWILLIAMS, P.C.

N IA

Melvin S. McWilliams (P26792)
Attorney for Plaintiff

417 Seymour St. Ste 9

Lansing, MI 48933
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARC A. OTT,
Plaintitf File No. 4: 98-CV-123

V.
HON ROBERT HOLMES BFLL
ZADIE JACKSON, indjvidually and her
capacity as a member of (he Kalamazoo City
Commmssion, and the CI[Y OF

KALAMAZQO, jointly and severally, PLAINTIFE'S BRIEF IN

IN OPPOSITION TO MOTION
FOR SUMMARY DISPOSITION

Defendants, ORAL ARGUMENT REQUESTED
/

Statement of Facts
The Plaintiff, Marc A. Ott, was employed by the City of Kalamazoo as its City manager for

nearly four vears until his resignation on Januarv 27, 1997, pursuant to a Separation Agreement and
General Release (hereinafter Separation Agreement) that had been negotiated between the City's
representatives and Plamtiff’s counsel. See Exhibit A, The release provides in pertinent part for a
release of all claims (see paragraph 7), continuation of certain of benefits for up to a one-vear (see
paragraph 3), a lump sum separation amount and conditional additional severance payment in the
event Marc was not able find a comparable position in six months (see paragraph 2 and paragraph
4). Most umportantly, the Separation Agreement provided for a mutual nondisparagement provision
(see paragraph 10) which rcads in part as follows:

[n addition te whatever nondisclosure agreements and common-law obligations Marc A

Ott has, he also agrees not to say our do anything that the trace the city, its

commissioners, administrators, attomeys, employees, or services in a negative hight and

father agrees not disclose confidential assistant information to anyone. The

commissioners similarly agree not to say our do anything that disparages Marc A,
Ott or portrays Marc A. Ott in a negative light. Emphasis added.




/

Addjtibnally, the paragraph 13 of the separation agreement provides that should be city violate any

!

of its commitments under the agreement, “then Marc A. Ott has a right to pursue any and all claims
which he might have under law, thus agreement. or in equity.”

Subsequent to the execution of the separation agreement and Ott's resignation, 1t became
apparent with the publication of an article in the Kalamazoo Gazette newspaper on March 8§, 1997.
and that someone from the City Commission was a conduit of information to the Gazette reporter
conceming Mare allegedly not complying with the legal requirements for ownership of a handgun he
had apparently purchased. See Exhibit B. The article reports that "City commisstoners learned of
Ott's failure to register the weapon in the waning hours of his (Ott's) nearly four year tenure has
Kalamazoo's city manager." The City's then vice Mayor, Alfred Heilman was quoted as saying " it
was an extreme concern" when Comussioners learned of the problem. The article also indicates that
on January 27, 1997, the day of Ott's resignation, city officials approached the state police at the Paw
Paw post to ascertain if the gun was registered. See exhibit B. Deposition testimony of defendant
Zadie Jackson confirms that it was her who was the city commission contact with the state police on
January 27, 1997
All right. Now, what did you do with that information?!

[ took 1t to the state police.

Okay. And when did you do that?
I'm sorry, what?

When?

January 27th.

Ang you recall who you talked to?
An officer McDonald.

Vol ol Volb Ne

Deposition of Zadie Jackson, p. 16.
Officer McDonald called her back to advise that the gun was not registered.
When asked if she provided mformation to Mike Tyree, the Kalamazoo Gazette reporter who

wrote the March 8, 1997 article concerning Marc Ott having an unregistered handgun, Ms Jackson

1Serinl oumber jnformation for Ott’s handgun she got from her friend Sgt. Martin.

2




replied. "Not that [ cemember.” Deposition of Zadie Jackson, p.32.

Defendant Zadie Jackson acknowledges that she provided the information from Officer
McDonald of the state police to Kalamazoo Mayor Larson, vice Mayor Heilman. the ¢ity attorney
(Robert Cinabro), and the city's labor counsel (Tom Hustoles) while in the hallway outside of the city
commission meeting room prior to an executive session of the city commission held 1:00 p.m. on
January 27, 1997. Deposition of Zadie Jackson, p. 19.

She refused to answer questions as to what was discussed i the closed session. on the
advice of her attorney. Deposition of Zadie Jackson, pp. 20 through 22.

Defendant Zadie Jackson's interest (n the gun registration issue did not began or end with her
contacting the State Police January 27, 1997, Rather. she worked directly with Sgt. Thomas Martin
of the Kalamazoo department of public safety in the conduct of an unofficial investigation which
involved contacting the Battle Creek police department and the Springfield Township Department of
Public Safety. This investigation focused on the purchase of weapons [rom Bill Thompson, a
federally licensed gun dealer (who happens to be employed as a police officer in the Battle Creek
Police Department) by Marc Ott, Kalamazoo Department of Public Safety Assistant Chief Ray
Ampey and former Officer Albert Hampton, and whether Marc misrepresented himself as a police
officer to purchase his weapon. All of these individuals including Bill Thompson are African-
Americans. The nature and scope of this unofficial investigation 1s detailed in an official internal
investigation (Internal Investigation 97-5) into Sgt. Martin's conduct in complying with departmental
policies concerning unauthorized investigations. This official investigation was conducted by
Inspector James Grace. (Note: this report is (oo voluminous for inclusion with this Brief, but
excerpts are referenced as extubits). The interal investigative report revealed Defendant Jackson's
role in contacting Chief Jim Jenkins of the Springfield Township Department of Public Safety to

obtain his help in getting information from the gun dealer Thompson (see exhibit C): then sending




Sgt. Martin to interview Thompson (see exhibit D) and having him report back to her his findings
(see exhibit E).

Following Marc's resignation, Defendant Jackson again involved herself again in matters
pertaining to Marc Ott after the gun registration issue had been referred for a State Police
investigation. Some time in the Spring of 1997. she ran into Dr Ralph Chandler of Western
Michigan University and began to badmouth Mare, indicating her contact with him was not
favorable. that he was abrasive (o her. that she didn't like him very well. among other things. See
exhibit J, Affidavit of Dr. Ralph Chandler, referencing the State Police Supplemental Incident Report
0002, Incident No. 051-0000850-97. She then reported to City Officials including Chief Hetrick,
that Chandler claimed that Ott had a concealed hand gun on him at a reception {or Detroit Mavor
Archer that Chandler felt when he embraced Marc. See Chiel Hetrick's letler to the State Police
dated April 28. 1997. See exhibit K.

In the aftermath of the first article concerning the handgun ssue, the Kalamaroo Gazette
intermittently published articles updating its readership as to developments concerning the hand gun
issue and a state police investigation which was not requested by Kalamazoo Department of Public
Safety Director Gary He trick until after Mike Tyree on February 25, 1997, submitted a Freedom of
Information Act request for records pertaining to Marc's gun registration. See exhibit N. Inctuded
among these articles 1s an undated one in which 1{ was reported that the State Police were
investigating Marc's failure to register the handgun he purchased in 1994 (see exhibit F): an article
dated June 21st 1997 indicating that a warrant was being sought against Marc (see exhibit G): an
article circa July 1997 indicating Marc was still being paid under the terms of the separation
agreement entered six months prior and adding at the end of the article a reference to the ongoing
investigation of Marc's failure to properly register a handgun (see exhibit H); and finally an article

dated August 12, 1997 w1 which it was reported that Marc had been cleared of any criminal mtent in




connection with any technical violation (see exhibit [). Both extubits I and I reflect that the
Kalamazoo City Commission knew of the registration issue as of January 27, 1997, and that it was
discussed in the closed session of the city commuission at that time. Also, exhibit F reflects that
Kalamazoo Department of Public Safety Director Gary Hetrick attended the closed session and was
informed of the gun registration problem at that time,

Throughout his ordeal of being the subject of a state police investigation and having to hire
counsel to represent him during the criminal investigation (hired former Ingham County Prosecutor
Donald Martin), Marc was continuously engaged 1a the process ol trying to find other employment as
a city manager, which was becoming tncreasingly discouraging. The substance of Marc's tesiimony
at the continuation of this deposition on March 23rd. 1999 (transcript, pp 300-301, exhibit S) was
that although he applied for approximately 29 positions, it became clear to him that his candidacy for
other city manager positions was being adversely impacted by the ongoing coniroversy in
Kalamazoo. Also Marc testified at his continued deposition about the efforts to minimize the
negative light in which he was depicted by the Gazetie articles. These efforts included having his
attorneyv contact the Kalamazoo Gazetie and make them aware of other facts that bore on the 1ssue.
Lo little avail. See exhibit L. Finally, Ott testified as to having to lower his sights for employment
purposes and having to look at non-City Manager positions, positions that were not comparable in
terms of responsibility and salary, or which did not involve a public hiring process. Finally, he was
offered a position as Assistant to the Mayor/City Administrator in Rochester Hills where he reports
directly to the Mayor (strong Mayor form of government). Per his employment agreement, if the
Mavor 1s not reelected this fall he is out of a position. (March 23rd, 1999 transcnipt. pp. 301-302,

exhibit $)

un
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L THE CLAIMANT HAS FACTUAL SUPPORT FOR THE CLAIM OF RACIAL
DISCRIMINATION.

Contrary to Defendants’ assertion, Plantiff has facts to support his claim of ractal
discomination. Defendants choose to discount clear-cut evidence that shows Defendant Zadie
Jackson’s racial animus toward Plaintiff Marc Ott. Jackson, a longtime critic of the Plaintift,
essentially, we contend, engaged in race baiting when she chastised her fellow commissioners
publicly about bemng afraid to terminate Ott because he was black. See Exhibit 8, Kalamazoo Gazette
article of November 6. 19995, Moreover, she previously demonstrated her hang up over race with
her comments to Kalamazoo resident David Anderson, who 1s black. Defendant, who was emploved
by the Registrar’s Office at Nazareth College at the time (early 1990's), questioned him as to why he
was mterested in Nazarcth College, because in her words “there was nothing but young white women
here.” See Exhibit Q. affidavit of David Anderson.

Plaintiff has alleged consistently that Defendants action were motivated by a racial animus
toward the Plainuff, as evidenced by the above instances Whether the jury will draw the same
conclusions involves gepuine issues as to material facts that cannot be determined as a matter of law.
Thus, given Ms. Jackson's comments on these occasions and her continued pursuit of Plaintift Ott
with respect to the alleged handgun violations, including claiming that, according to Dr. Chandler.
that Ott had a concealed handgun on his person. it cannot be concluded that there are not genuine
issues as to material facts concerning whether her conduct was motivated by a racial animus toward
Ott.

I PLAINTIFF OTT DOES HAVE A CONSTITUTIONALLY
PROTECTED RIGHT IN THE SEVERANCE AGREEMENT.

Defendants in urging that Plaintiff Ott does not have a constitutionally protected property
right in the severance agreement, seeks to narrow as much as possible allegations that have been

made. Defendants want to limit the discussion of Ott’s property right in the severance agreement (o




the discussion that Zadie Jackson had with the City Attomey and the Chief o f the Kalamazoo
Department of Public Safety concerning her conversation with Dr. Chandler

They choose to 1gnore however that Jackson badmouthed Plaintiff Ott to Dr. Chandler and
that Plaintiff has incorporated into Count V of his Amended Complaint the allegations that
Defendants’ conduct by and through Ms. Jackson was motivated by her dislike and racial animus
toward Ott. See allegation 38, for example, and allegation 48, which incorporates this into Count V
of the Amended Complaint. They want to 1gnore that her claim was totally unfounded given the
context of her discussion with Dr. Chandler. As Dr. Chandler affidavit reflects, her did not indicate to
her that he felt a handgun but a pager. Moreover. she knew that Chandler had not seen anv handgun
whatsoever and had indicted to her it was a shame that a fniend of Ott “would allow alt the
wiormation that was being made public to make him think that this pager may have been a weapon,
when in fact it was not.”” Exhibit J.

Defendants have cited several cases which stand for proposition of that there is no
constitutionally protected a property right in a contract when you're dealing with the garden variety

1ssues of common-law contract. They cite the cases of Charles v, Baesler, 910 F 2d 1349 (6th Cir.

1990), Sutton v. Cleveland Board of Education, 938 F 2d 1339 (6th Cir. 1992), and Ramsey v.
Board of education of Whitley County, 844 F. 2d 1268 (6th Cir. 1998). However these cases do not
appear to be controlling here, since they don't involve fact situations where it’s claimed that the racial
animus toward the plaintiff was a motivating factor in the breach of the agreement.

Neither do the other cases cited by defendants concerning a more generalized right not be
defamed or disparaged by state actors control here. See Paul v. Davis, 424 U S. 693, 96 S. Ct. 1133,
47 LED 2d 405 (1976); Siegert v. Gilley, 500 U.S. to 226, 111 S. Ct. 1789, 114 Llovd's vision 2d
277 (1991); and Thomsen v. Scheid, 977 F. 2d 1017 (6th Cir. 1992). Again. these cases do not

seem to have any bearing on the facts here because they don't deal with a breach of contract where
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the breach s motivaled by a racial animus toward the Plaintiff
It submitted by plaintiff that such breach of contract is not a mere garden variety common-

law contract claim, but one deserving of constitutional protection

I1. PLAINTIFF HAS A VALID CLAIM AGAINST THE CITY AND OTHER
COMMISSIONERS WHERE THEY FAILED TO CENSURE DEFENDANT
JACKSON.

Plaintiff submuts that he has a valid claim for vicarious liability against the City of
Kalamazoo due to failure of the other commissioners (o lake action to censor are otherwise discipline
defendant Jackson. The separation agreement signed off by Plaintiff Ott contemplated that in the
event of a breach, Otl would have to nolify the City of the claim breach within 60 days are the breach
would be deemed waived. Sec paragraph I8, exhibit A. Although the City was notified of the
claimed breach. they apparently took no action (o rein 1 Ms. Jackson.

Such conduct on the part of the City Commissioners is tantamount to deliberate indifference
because the City Commussioners, 1f not the entire Kalamazoo community knew from her pubhc
efforts to garner support for his termination with her comments about his race, that she was out (o get
plaintiff Ott. See Exhibit M, November 6, 1995 article in the Kalamazoo Gacette. Also, they should
have known from Jackson's investigative efforts in which she orchestrated an unofficial investigation
concerning Ott's purchase of a handgun using a friend in the Kalamazoo Department of Public
Safety. Tom Martin. See excerpts from Internal Investigation, Exhibits C and D. Moreover. thev
should know from her continued cfforts the day of Ott’s resignation to a press the unregistered
handgun 1ssue and her claims voiced in a closed session that Ott was a danger somehow to ther.

See exhubit T, deposition of Ray Ampey, pp 12-13. By ignoring her determined and widespread
efforts to get Ott. they were indifferent to the need to control her to prevent violation of the

separation agreement by her dislike for Ott. See Canton v. Harris, 489 US 378, 109 S, Ct. 1197. 103




L Ed2d 412 (1989).

. DEFENDANT JACKSON IS NOT ENTITLED TO DISMISSAL ON THE BASIS
OF QUALIFIED IMMUNITY.

Contrary to defendants' assertions, defendant Jackson is not entitled to dismissal on the basis
of qualified immunity As stated above, plaintiff Ott has incorporated into his claim of deprivation
of property rights that defendant Jackson's conduct was motivated by her racial animus toward Ott.
Surely Ott 1s not limited to protection from racial discrimination only if it occurs specifically and
employment. houstng, public accommodations, education or similarly protected out benefits. as urged
bv defendants. Does not the equal protection clause provide prolection from racial discrimination”?
Does not title 42 U S C. 1981 protect Ott from racial discrimination in the making and enforcement

of contracts, such as his separation agreement”

It is submitted that these protections are sufficiently historically rooted within our
constitutional history to be deserving of protection in an action brought pursuant 10 42 U.S.C. 1983.
The constitutional right clearly established, as required by Siegert v Gilley, supra, is to be free from

racial discrimination in the enforcement of Plaintiff’s contract rights

\ THE PLAINTIFF'S CLAIMS OF DEFAMATION AND INTENTIONAL
INFLICTION OF EMOTIONAL DISTRESS SHOULD NOT BE DISMISSED.

A The Plaintiff's Defamation Claimed Is Not Barred by the Statute of Limitations.

Michigan has different accrual rules for determiming whether a period of himitations has been tolled
Although the Statute of Limitations for defamation actions 1s one year, Michigan recognizes the
continuing or repeated injury accrual rule which applies here. By taking action (o ¢nsure that her
claims concerning Otl possessing a concealed handgun made it into the state police report, defendant

Jackson ensured that the harm from it would be ever present when a copy of the police report is
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requested by a potential employer. See Hodgeson v. Ragnone, 52 Mich App 411,217 NW 393
(1974): Horvath v. Delida. 213 Mich App 620, 540 NW 2d 760 (1995); Phinney v. Perhulter, 222
Mich App 313 (1997). Ott testified extensively al his deposition concerning his efforts to find
employment following his resignation of from the City of Kalamazoo, which included many efforts
within one vear of the filing of this lawsuit,

Altemately, plaintiff's defamation claim should not be strictly govermned by a one-vear
statute of limitations because the essence ot defamation is precisely what the nondisparagement
provision in the separation agreement represents At the very least, defamation is within any
reasonable construction of the term disparagement. Thus, the longer six-vear statute of limitations

applicable to contract actions should apply.

B Defendant Jackson's Statements Alleging Possession of the Concealed Handgun Are
Not Absolutely Privileged.

Delendants have cited the case of Hall v. Pizza Hut of America, 153 Mich App 609 (1986)

and the case of Nrecaj v. Yono, 173 Mich App 686 (1989) for the position of that defendant
Jackson's statements to the city attormey and Police Chief Hetrick are absolutely privileged.
Defendants are mcorrect in this regard as these cases do not preveat the courts from looking at
malice. At best, these cases reflect that any privilege 1o report possible criminal violations 1s a
qualified privilege 1f the report is done maliciously, which we submit it is the case here, it 1s

actionable.

C. The Intentional Infliction of Emotional Distress Is a Valid Cause of Action Here

Plaintiff submits that it (s a jury question as to whether defendant Jackson intended to cause
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emotional distress with her passing on her distorted version of her discussion with Dr. Chandler.
Had her determination to get Ott not been so clear from her efforts to get him as referenced above.
one might buy into her claim that she did not engage in any outrageous conduct. It should also be
noted that in passing her distorted version of the conversation with Dr. Chandler along, she was not
engaged n duties as a City Commissioner, nor was Ott a City Commission matter at that point since

he had resigned several weeks prior.

D. The Defamation Claim and the Intentional Infliction of Emotional Distress Claim
are nol Barred by the Governmental Immunuty Act.

For Michigan's Governmental Immunity Act to apply, Jackson, as a legislator, had to be
engaged in conduct within the scope of her legislative authority MCLA 691.1407(3). It can't be
seriously contended by defendant Jackson that when she badmouthed plaintiff Ott to Dr. Chandler,
that she was acting within the scope of her legislative authority. Moreover, we contend that she
distorted what Chandler told her an effort to injure the plaintiff In so doing, she was not engaged in
any legislative function at all and could not have been since Ott was long gone from his city
employment. Thus, defendant's reliance on the Governmental Immunity Act is rmisplaced. There 15
nothing in the case cited by defendants that precludes the court from looking at the facts regarding
whether a person is objectively acting within the scope of his/her legislative authority. American

Transmission v, Attorney General, 454 Mich 135 (1997).

VL THE CLAIM FOR BREACH OF THE SEPARATION AGREEMENT SHOULD
NOT BE DISMISSED.

A The Evidence Supports a Claim for Breach of the Separation Agreement.

Plaintiff finds it difficult to believe that the defendants seriously assert that there is no




evidence to support a claimed breach of the separation agreement. Again, defendants ignore that
defendant Jackson badmouthed Ott to Dr. Chandler. Then, she distorted the conversation she had
with him to pass along her claim that Ott had a concealed handgun according to Chandler
Defendants want to construe paragraph 10 of the separation agreement in such a wav as to Jjustify a
dismussal of Ott's claim. However, there 1s nothing ambiguous about paragraph 10. They agreed to
not disparage Ol(, and when Jackson passed along her distorted version of her discussion with Dr,

Chandler to the authorities, and to who knows who else, the agreement was breached.

B The Agreement Is Not Void As Against Public Policy

Defendants' arguments notwithstanding, there's nothing about the nondisparagement
provision of the separation agreement that is void as against public pohicy. The various scenarios
outlined by defendants in their brief are far removed from the facts at hand. As discussed above,
while protections are afforded to individuals who in good [aith report possible violations of the law,

malicrous reporting will not be protected.

C. The Difficulty of Determining Damages Docs Not Prevent a Claim for Breach of the
Separation Agreement from Going Forward.

Defendants distort the holding in Gilbert v. Fletcher, 4 Mich App 676 (1966). Thus case

does not prevent the instant case from going forward. Gilbert, supra, is a case in which there was
not even a contract. Plaintiff fails to see how Gilbert is relevant here.

Rather, the difficulty of determining damages does not prevent under Michigan law the
matler of damages from being submitted. Moreover. mathematical precision in the assessment of

damages is not required, where from the nature of the circumstances, precision 1s not attainable. Nor
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does the rule against speculative damages prevent the drawing of reasonable inferences from the fact

and curcumstances that are put 1nto evidence. 9 Michigan Law and Practice, Sections 1-6, Damages.
RELIEF REQUESTED.
It is requested that defendants' motion for summary disposition be denied.

Date: May 13, 1999. Melvin S. McWilthams, PC

By: /% %M / %{W%éé’/%

417 Seymour, Ste 9
Lansing, MI 48933
(517) 482-4928
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SEPARATICN AGREEMENT AND GENERAL RELEASE

The following is a Separation Agreement and General Release (the
"Agreement”) by and between MARC A. OTT ("Out") and THE CITY OF
KALAMAZQO, a Michigan municipal corporation (hereafter "City") regarding any and
all past and present known and unknown claims and disputes (and their future effects)
that have directly or indirectly arisen or could arise out of Marc A. Ott’s relationship
with the City and/or his separation. it is entered into this 27th day of January, 1897,
by and between Marc A. Ott and the City and will be binding upon and inure to the
benefit of not only the parties hereto but also their respective heirs, successors,
assigns, commissioners, executives, administrators, directors, officers, agents and
emplayees.

In consideration of the mutual promises contained in this Agreement, it is
agreed as follows:

TERMS AND CONDITIONS

1. Marc A. Ott voluntarily resigns as City Manager and his employment
relationship with the City will terminate effective January 27, 1997.

2. Separation Amount. The parties mutually agree that promptly following
execution of this Agreement and the completion of the seven (7) day waiting period
subsequent to execution, the City shall pay to Marc A. Ott the total sum of Forty
Seven Thousand Nine Hundred Seventy Six Dollars {$47,376.00}, minus applicable
deductions, which represents six months of his cufrrent base pay as severance pay,
plus a sick leave cash payout of one-half of his accumulated sick leave hours (253.5
hours}, and a cash payout of his unused accrued vacation pay (444 hours).

3. Deferred Compensation. The "parties mutually agree that promptly
following the execution of this Agreement and the completion of the seven (7) day
wailing period subsequent to execution, the City shall also deposit on behalf of Marc
A. Ott into his deferred compensation account administered by the International City
Managers Association 1/2 of the sum of §4,000.00 plus 3.09% of his current salary,
which represents the equivalent of one-half of Marc A. Ott’s deferred compensation
under his current Employment Agreement. The remaining 1/2 will be deposited on
January 27, 1998 provided however if Marc A. Ott obtains comparable employment
as of July 27,1997 or thereafter, this second payment shall be reduced
pio-rata for any period he is so employed after July 27, 1987. In the event Marc A,
O1t obtains comparable employment after July 27, 1997 but prior to January 27,
1998, at Marc A. Ott’s written request, the additional amount due will be deposited
upon commencement of his new employment.

4, Conditional Additional Severance Payment. In the event that as of July
27,1997, Marc A. Ott has not found a position comparable to his current position at
a comparable salary level, the City shall at the beginning of each month that this
siluation continues, starting with August 1, 1897, and continuing for a period ending
with a final January 1, 1998 payment, pay 1/12th of Marc A. Ott’s annual base pay,
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minus applicable deductions, at the beginning of each month that this situation
continues, minus any income which he earns from regular employment during this
period which will be set off against this monthly obligation. As soon as Marc A. Ott
after July 27, 1997 obtains comparable employment, any further severance payment
obligations under this paragraph shall cease. Marc A. Ott will immediately notify the
City Attorney (in writing) of any employment in which he engages on or after July 27,
1997.

5. Benefit Continuance. For a period of 12 months beginning with January
27, 1997 the City shall continue coverage of Marc A. Ott on its group Health, Dental,
Life, and Long Term Disability Insurance programs. These benefits shall be provided
as set forth under the Consolidated Omnibus Budget Reconciliation Act ("COBRA"},
with the City paying the necessary COBRA premium payments for the agreed upon
period of time. In the event that Marc A. Ott obtains employer paid insurance with
respect to any of these insurance coverages from another source during this period,
the City obligations under this paragraph regarding any such insurance coverage shall
terminate as set forth in COBRA.

6. ICMA Dues. The City will pay Marc A. Ott’s International City Managers
Association membership dues upon submission of the dues notice.

7. Release of Claims. In consideration of the provisions described in this
Agreement, Marc A. Ott, on behalf of himself, his relatives and heirs, executors and
administrators, irrevocably and unconditionally releases, waives and forever discharges
the City, its commissioners, administrators, agents, directors, officers, employees,
representatives, insurance carriers, attorneys, divisions, affiliates and all related
parties, and their predecessors, successors, heirs, executors, administrators and
assigns, and all persons acting by, through, under or in concert with any of them
(collectively "Releasees™), of and from any and all claims, actions, causes of action,
suits, debts, charges, complaints, claims, liabilities, obligations, promises, agreements,
controversies, damages, and expenses (including attorney’s fees and costs actually
incurred), of any nature whatsoever, known or unknown, in law or equity, arising out
of his relationship with the City and/or his separation, including, without {imitation of
the foregoing general terms, any claims against the City and Releasees arising from
or related to his employment with the City or his separation, and any claims arising
from any alleged violation by the City of any federal, state or local statutes,
ordinances or common laws, including, but not limited to, the Age Discrimination in
Employment Act, Title VII of the Civil Rights Act of 1964, as amended, the Civil
Rights Act of 1991, the Equal Pay Act, the Retirement Income Security Act, the
Americans With Disabilities Act, the Rehabilitation Act of 1973, the Elliott-Larsen Civil
Rights Act, and any aother emptoyment discrimination laws, as well as any other
claims based on Constitutional, Statutory, common jaw or regulatory grounds. The
City and Commissioners provide the same "Release of Claims" to Marc A. Ott.

8. Future Suits and Proceedings. Marc A. Ott promises not to institute any
future suits or proceedings at law or in equity or any administrative proceedings
against the City or any of the Releasees for or on account of any cfaim or cause of
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‘action arising out of his retationship with the City and/or his separation, including but
not limited to any claim or cause of action described in paragraph 7, above. The City
and Commissioners provide the same promise to Marc A. Ott.

9. Confidentiality. Marc A. Ott agrees that the terms and amount of
settlement shail be kept strictly confidential and promises that he shall not disclose,
either directly or indirectly, any information concerning this settlement to anyone,
including but not limited to past, present, or future employees of the City.

10. Property, Non-disparagement, and Canfidential information. Upon the
effective date of this Agreement (January 27, 1997), Marc A. Ott shalil leave with or
return to the City {(no later than 9:00 a.m., January 28, 1897) all property, of any
nature whatsoever, belonging to the City, including but not limited to originais and all
copies of any keys to City buildings or offices, identification cards, badges, insurance
cards {when his COBRA continuation coverage expires), documents, records,
notebooks, files, correspondence, memoranda, tapes, disks and similar materials. In
addition to whatever non-disclosure agreements and common law obligations Marc
A. Out has, he also agrees not to say or do anything that portrays the City, its
commissioners, administrators, attorneys, employees, or services in a negative light
and further agrees not to disclose confidential or sensitive infarmation to anyone.
The Commissioners similarly agree not to say or do anything that disparages Marc A.
Oftt, or portrays Marc A. Ott in a negative light.

11. References. The City agrees to work with Marc A. Ott and his counsel
to prepare mutually acceptable references for Marc A. Ott’s use in his endeavors to
secure future employment.

12. Complete Defense and Indemnification. Marc A. Ott understands and
agrees that this Agreement may be used by the City as a complete defense to any

claim or entittement which he or anyone etse may subsequently assert againstit or the
Releasees for or on account of any matter or thing whatsoever arising out of his
relationship with the City. The City similarly understands that this Agreement may
be used by Marc A. Ott as a complete defense. Marc A. Ott agrees that he will never
institute a claim or charge of employment discrimination with any agency or sue the
City, or those associated with the City, concerning any claim he may have refating to
his employment with the City or his separation therefrom. The City provides the same
assurance to Marc A. Ott. If Marc A. Ott violates this release and sues the City or
those associated with the City, he agrees that he shall pay all costs and expenses of
defending against the suit incurred by the City or those associated with the City,
including reasonable attorneys’ fees. The City agrees that it will be similarly obligated
if it sues Marc A. Ott in violation of this Agreement.

13. Recovery of Separation Payment. Marc A. Ott agrees and understands
that if he breaches any of his commitments under this Agreement, then the City will
be entitled to recover any money Marc A. Ott receives as part of this Agreement, as
well as the right to pursue any and ail claims it might have under the law, this
Agreement, or in equity. The City agrees and understands that if it breaches any of
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its commitments under this Agreement, then Marc A. Ott has the right to pursue any
and all claims which he might have under the law, this Agreement, or in equity.

14. Materiality of all Conditions and Obligations. Marc A. Ott and the City

understand and acknowiedge that all of the conditions and obligations in this
Agreement are material and that the non-occurrence or breach of any such condition
or obligation by either of them is not allowed and shall result in the non-offending
party being entitled to assert any and all rights it may have in law, equity, and/or this
Agreement.

16. Complete Agreement. This Separation Agreement and General Release
contains the entire agreement between the City and Marc A. Ott and there is no
agreement on the part of either party to do any act or thing other than as expressly
stated in this Agreement. There shall also be no modifications or amendments to this
Agreement unless they are in writing, signed by all of the parties.

16. FullKnowledge and Volition. Marc A. Ott acknowledges that he has read
this Agreement, that he understands its meaning and intent, and has executed the
Agresment of his own free act and volition with consultation from counsel. He also
acknowledges and confirms that the only consideration for his signing this Agreement
are the terms and conditions stated in this Agreement, that no other promise or
agreement of any kind, except those set forth in this Agreement, has been made to
him by any person to cause him to sign this document and that he fully understands
its meaning and intent. Marc A. Ot also acknowledges he has been advised to
discuss this Agreement with his lawyer and told that in any event he should
thoroughly review and understand the Agreement before acting on it. He also
acknowledges that he has 21 days to execute and return the Agreement and, after
he has executed this Agreement, he has an additional seven days to reconsider and
revoke the Agreement, recognizing that he will not be provided anything under this
Agreement until at least that seven day revocation period has expired.

17. Review and Revocation Period. Marc A. Ott is hereby offered the
opportunity to have twenty-one (21) days to review and consider this Agreement. He
shall have seven (7) days following the execution of this Agreement to revoke it. if
Marc A. Ott wishes to revoke this Agreement, he must do so by contacting Thomas
P. Hustoles, the City’'s Labor Counsel, Miller, Canfield, Paddock and Stone, P.L.C.,
444 West Michigan Avenue, Kalamazoo, Michigan 438007, in writing within this
seven-day period, which begins the day after he executes this Agreement. This
Agreement shall not become enforceable until the seven-day revocation period has
expired.

18. Action for Breach. Should Marc A. Ott or the City start any legal action
or administrative proceeding, other than described below, against the other with
respect to any claim waived by this Agreement, or pursue any method of resolution
of a dispute other than mutual agreement of the parties or arbitration, then all
damages, costs, expenses and attorneys’ fees incurred by the other party as a result
shall be the responsibility of the one bringing the suit or starting the proceeding. Any
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' clajmed Breach must be brought to the attention of the other party within sixty (60)
days of the date the party making the claim knew or reasonably should have known
of the breach, and any breach not so reported shall be untimely and waived.
Notwithstanding the foregoing, the City may go directly to court to obtain injunctive
relief when it believes that Marc A. Ott has breached his nondisclosure obligations
and/or disclosed to third parties confidential and/or sensitive information pertaining to
the City’s operations or in any way breached his obligations in {9 or {10, above.

19. Acknowledgement. Marc A. Ott acknowiedges that he has carefully read
this Separation Agreement and General Release and understands its contents and
consequences, that he has been given the opportunity to consult with an attorney of
his choice, that the only promises made to him to sign this Agreement are those
stated in the Agreement, that he has had sufficient time to review this Agreement,
and that he is signing this Agreement knowingly and voluntarily, without any coercion,
or duress and with the full intent of releasing the City, the Releasees, their
successors, agents and representatives from any and all claims (and their future
effects) arising from his relationship with the City and/or his separation therefrom,
Marc A. Ott also acknowledges he has not relied on any representations, promises,
or agreement of any kind made to him in connection with his decision to accept the

separation except those set forth in this document.

20. General Conditions. This Agreementcanbe executed non-simultaneously
by the parties. This Agreement shall be construed in accordance with the laws of the
State of Michigan. |f any part of this Agreement is found to be invalid, the remainder

shall still be binding, in effect, and enforceable.

Mar¢ A, Ott: T AND RELEASEE
/ ,/_/ (\
¢ L{Hf g By: \k__ ‘f&-u\ A
lts:  Mayor

Dated: ;/g'l i , 1997 Dated: 1 lél‘l , 1997
EXPLAINED AND APPROVED
el I e

COUNSEL FOR Mure A, Opr— Dated: J/é&j , 1997

KZFS1\177548.1\046053-00046




UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARC A. OTT,

Plaintiff ’é/

CASE NO: 4:98-CV-125

Vs. .
HON. ROBERT HOLMES BELL “

ZADIE JACKSON, individually and in & e

her capacity as a member of the Kalamazoo "" R
City Commission, the KALAMAZOO CITY J
COMMISSION, and the CITY OF KALAMAZOO, ; éi{\li =
jointly and severally, ‘ /’

Defendants.

/

MELVIN S. McWILLIAMS (P26792) MICHAEL S. BOGREN (P34835)
Attorney for Plaintiff PLUNKETT & COONEY, P.C.
417 Seymour, Suite 9 Attorney for Defendants
[.ansing, Michigan 48933 535 South Burdick, Suite 256
Telephone: 517/482-4928 Kalamazoo, Michigan 49007

Telephone: 616/382-5935

DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

NOW COME the Defendants, ZADIE JACKSON, KALAMAZOO CITY
COMMISSION and CITY OF KALAMAZOO, by and through their attorneys,
PLUNKETT & COONEY, P.C., and move this Honorable Court for an Order granting
Summary Judgment pursuant to Rule 56(c). In support of this Motion the Defendants
state:

1. The Plaintiff has filed a five count Amended Complaint claiming breach of

a Separation Agreement which he entered into with the City of Kalamazoo on January




27, 1997 defamation; intentional infliction of emotional distress; racial discrimination;
and deprivation of property interests in the Separation Agreement.

2. The Plaintiff has absolutely no evidence to demonstrate racial animus on
the part of the Defendants.

3. The Plamtiff has no constitutionally protected liberty or property interest
either in the Separation Agreement or in being free from defamation at the hands of
state actors.

4. The Plaintiff's defamation claim is barred by the statute of imitations.

5. There is an absolute privilege to provide information regarding possible
violation of laws to law enforcement officials.

6. The Plaintiff's state law tort claims against Zadie Jackson, for defamation
and intentional infliction of emotional distress, are barred by the absolute immunity
afforded elected officials under the Michigan Governmental Immunity Act.

7. It is not outrageous, as a matter of law, for a citizen to contact law
enforcement officials about possible violations of the law.

8. There has been no wviolation of the Separation Agreement where the
claimed breach related to conduct which occurred after the Plaintiff had ended his
employment with the City of Kalamazoo.

9. The Separation Agreement’s non-disparagement clause did not pretend to
preciude the parties from reporting possible violations of the law, and to the extent that

the clause could be so construed, it is void as against public policy.




L
s

10.  The Plaintiff has failed to demonstrate any evidence of damages as a
result of an alleged breach, requiring dismissal of his claimed breach of the Separation
Agreement.

WHEREFORE, for the foregoing reasons the Defendants respectfully request
this Honorable Court grant their Motion for Summary Judgment pursuant to Rule

56(c), and dismiss the Plaintiffs Complaint with prejudice.

DATED: April 15, 1999 PLUNKETT & COONEY, P.C.

BY: //tf(/v//é ot

Michael S. Bogren (PS4830)
Attorney for Defendants

BUSINESS ADDRESS:
535 S. Burdick Street, Suite 256
Kalamazoo, MI 49007

Telephone: 616/382-5935
00390.81289.32256
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARC A. OTT,

Plaintiff |
CASE NO: 4:98-CV-125
vs.
HON. ROBERT HOLMES BELL
ZADIE JACKSON, individually and in
her capacity as a member of the Kalamazoo
City Commission, the KALAMAZQO CITY
COMMISSION, and the CITY OF KALAMAZOO,
jointly and severally,

Defendants.
/
MELVIN S. McWILLIAMS (P26792) MICHAEL S. BOGREN (P34835)
Attorney for Plaintiff PLUNKETT & COONEY, P.C.
417 Seymour, Suite 9 Attorney for Defendants
Lansing, Michigan 48933 535 South Burdick, Suite 256
Telephone: 517/482-4928 Kalamazoo, Michigan 49007

Telephone: 616/382-5935

BRIEF IN SUPPORT DEFENDANTS
MOTION FOR SUMMARY JUDGMENT

STATEMENT OF FACTS

Marc A. Ott was the City Manager for the City of Kalamazoo, Michigan from
March, 1993 until January 27, 1997. Mr. Ott began his employment with the City of
Kalamazoo in April, 1990 as an Assistant City Manager. He was promoted to Deputy
City Manager in February, 1991 and was appointed the City Manager in March, 1993.
(See resume of Marc A. Ott, attached as Exhibit A). On January 27, 1997 Ott executed
a Separation Agreement and General Release, which was also executed by Barbara A.
Larson, the Mayor of the City of Kalamazoo. (A copy of the Separation Agreement is

attached as Exhibit B).




Included in the Separation Agreement was a non-disparagement clause which
reads In part:

“In addition to whatever non-disclosure agreements and
common law obligations Marc A. Ott has, he also agrees not
to say or do anything that portrays the City, its
commissioners, administrators, attorneys, employees, or
services in a negative light and further agrees not to disclose
confidential or sensitive information to anyone. The
Commuissioners similarly agree not to say or do anything
that disparages Marc A. Ott, or portrays Marc A. Ott in a
negative light.” (Separation Agreement, 10).

Ott was hired by the City of Rochester Hills as City Administrator in February,
1998, with the appointment becoming effective March 25, 1998. (See Exhibit C,
correspondence from City of Rochester Hills).

On May 14, 1997 counsel for Ott sent correspondence to Robert H. Cinabro, City
Attorney for the City of Kalamazoo, alleging that Defendant Zadie Jackson violated the
terms of the Separation Agreement. Mr. Cinabro responded 1n a letter dated May 30,
1997 by categorically denying a breach of the Separation Agreement. (Copies of the
letters are attached as Exhibit D). The next contact was nearly one year later, when,
on April 9, 1998 Ott's counsel again contacted City Attorney Cinabro by mail. (A copy of
that letter 1s attached as Exhibit E). There were no new claims of violations or
breaches of the Separation Agreement, but a reference back to the previous
correspondence sent in May, 1997.

Plaintiff filed suit in Kalamazoo County Circuit Court on July 28, 1998.

Defendants timely removed the case to Federal Court based upon the federal claims

which were asserted in the Complaint.
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The original Complaint consisted of four counts: Breach of Separation
Agreement; Defamation; Intentional Infliction of Emotional Distress; and Racial
Discrimination. An Amended Complaint filed in this Court added a fifth count of
Deprivation of Property Rights in Severance Agreement.

Further facts, if necessary, will be added in a discussion of the issues.

I. THE PLAINTIFE'S CLAIM OF RACIAL DISCRIMINATION MUST BE

DISMISSED WHERE THE PTLAINTIFF HAS NO FACTUAL SUPPORT
WHATSOEVER FOR SUCH A CLAIM.

Count IV of the First Amended Complaint alleges racial discrimination under
both 42 U.S.C. §1983 and the Elliott-Larsen Civil Rights Act, M.C.L.A. 37.2101 et. seq.
Initially, it is not at all clear what alleged actions on the part of the Defendants
constitute racial discrimination. Paragraph 38 of the Amended Complaint makes
reference to “the Defendants’ conduct.” Referencing earlier allegations in the
Complaint, the only actions which the Plaintiff alleges are found in Paragraphs 16, 17
and 21 of the Amended Complaint. The gist of those three paragraphs is the allegation
that Zadie Jackson disseminated false, misleading and defamatory information about
Marc Ott; specifically that Marc Ott carried a hand gun and that City Commissioners
needed protection from him; and that Ott carried a hand gun to a reception which was
attended by a Western Michigan University professor.

Essentially, then, the Plaintiff alleges that the Defendants violated the Elliott-
Larsen Civil Rights Act and Ott’s right under the Constitution to be free from racial
discrimination by defaming him. The Plaintiffs theory, apparently, is that the
supposed defamation is alleged to be racially motivated and is, therefore, actionable as

racial discrimination. The Plaintiff's theory is flawed.




The only record evidenced that relates to statements made by Zadie Jackson
related to Marc Ott concern a discussion that Ms. Jackson had with Dr. Ralph
Chandler, a professor at Western Michigan University, and Ms. Jackson’s subsequent
recounting of that conversation to the City Attorney.

Ms. Jackson testified that Chandler told her that he saw Marc Ott at a reception
subsequent to Ott’s resignation from the City of Kalamazoo. Ms. Jackson testified that
Chandler told her that Chandler gave Ott a hug, and Chandler could feel a gun.
Chandler asked Ott why he was carrying a gun, and Ott replied “I have enemies.” (Dep
Zadie Jackson, pp 39-40). (The cited portions of Zadie Jackson’s deposition are attached
as Exhibit F).

After her discussion with Chandler, Ms. Jackson testified that she related her
conversation to City Attorney Robert Cinabro and Deputy City Attorney Lee Kirk. (Dep
Jackson, p 40). Ms. Jackson denied that she requested the Chief of the Department of
Public Safety or the acting City Manager to further disseminate that information. (Id.)
Ms. Jackson then testified:

Q When you passed your account of this discussion with
Dr. Chandler onto Chief Hetrick, what did you expect to
happen?

A I passed 1t on the City Attorney, Chief Hetrick was
there.

Q And I don’t want to ask you about your discussion with
the City Attorney I guess, but obviously the Chief was
privy to this information.

A Yes.

Q@ Okay. And presumably he was there at that meeting for
a reason.
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I went to the City Attorney because I didn’t know who
else to talk with and that seemed the reasonable thing to
do. The Chief was there, yes. I didn’t ask for the Chief
to be there.

Okay. And you did not direct the Chief to send that
information to the State Police.

I did not.

Now, you are aware that the Chief did submit that
mmformation to the State Police?

Yes.
And how did you become aware of that?
I don’t know, I don’t know.

Okay. You recall having any discussion with Chief
Hetrick about that information and what should be done
with that information?

No.

Do you know if he was directed by you or anybody else to
pass that information along to the State Police?

I only know that I did not direct him. (Dep Jackson, pp
47-48).

Ms. Jackson further testified:

Q

Now, since the paper had reported that Mr. Ott had
registered the hand gun, why was it so important about
the time of your conversation with the Chief and the
City Attorney that this Chandler information be passed
along? Why was that so important to you?

The City Attorney was the person I went to for advise as
a Commissioner and that's what I did. I didn't know
what to do so T went to Bob.

Well, why would you have to do anything with it?

I didn’t know if I had to do anything with it.

* k&
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Q So why would you take it upon yourself to do something
with that information?

A T didn't really do anything with the information, I went
for advice. (Dep Jackson, pp 55-56).

Other than the discussion between Ms. Jackson, members of the City Attorney’s
staff and Chief Hetrick, there is no record evidenced of any other statements attributed
to the Defendants being disseminated.

There 1s no evidence, and as far as the Defendants can tell, no allegation, that
any of the Defendants had contact with one of the Plaintiff's prospective employers, or
his current employer. At the time of the discussion between Ms. Jackson and members
of the City Attorney’s staff, it is undisputed that the City of Kalamazoo was no longer
Mr. Ott’s employer. Thus, it is difficult to understand the nature of the Plaintiffs racial
discrimination claim. The Eliott-Larsen Civil Rights Act, M.C.L.A. 37.2102(1) provides
that the opportunity to obtain employment, housing and other real estate, and the full
and equal utilization of public accommodations, public service and educational facilities
without discrimination because of religion, race, color, national orngin, age, sex, height,
weight, family status, or marital status is prohibited. While federal law does not protect
all of the classifications protected under Michigan law, race is certainly a protected class
under federal law. Again, however, federal law prohibits discrimination in the areas of
employment, housing, pubhc accommodations and education. The Plaintiff has not
alleged that he has been discriminated against in any of those areas. The most
generous reading of the Plaintiffs Complaint is that he alleges that defamation, which
was racially based, harmed his future employment prospects. That, however, is simply

not protected under federal or state case law.




Even -assuming for the sake of argument, however, that the Plaintiff has
identified a specific area which is entitled to protection, he still bears the burden of
demonstrating racial motivation or amimus. The Plaintiff has no ewvidence to support
such a claim.

The Michigan courts look to the federal courts, and specifically the courts of the
Sixth Circuit, in ruling upon discrimination claims brought under Elliott-Larsen.
Harrison v. Olde Financial Corp., 225 Mich. App. 601, 609-610, 572 N.W.2d 679 (1998).
Thus, federal law will determine the outcome of both the federal constitutional claim
(which is apparently what the Plaintiff has asserted) and the Elliott-Larsen claim.

Since the Plaintiff is not alleging that the Defendants discriminated against him
in employment, the burden of proof analysis established in McDonnell Douglas Corp. v.
Green, 411 U.S. 792, 93 S. Ct. 1817 (1973), simply has no application in this case. That
in and of itself should call into question whether the Plaintiff has even pled an
actionable claim. That aside, however, it is incumbent upon the Plaintiff to come
forward with evidence of intentional discrimination.

Direct evidence of discrimination may consist of statements made by a decision-
maker (a non-existent entity in this analysis) which show an illegal motive for decisions
(another non-existent thing in this case). LaPointe v. United Auto Workers Local 600, 8
F.3d 376, 380, (6% Cir. 1993). In the Sixth Circuit, direct evidence has been defined as
evidence which, if believed, would require the conclusion that unlawful discrimination
was at least a motivating factor in a decision. Bartlik v. United States Department of

Labor, 73 F.3d 100, 103 n. 5 (6t Cir. 1996).




Sixth Circuit case law holds that isolated and ambiguous statements are too
abstract, in addition to being irrelevant and prejudicial, to support a finding of
discrimination. LaPointe, 8 F.3d at 380, Gagne v. Northwestern Nat'l Ins. Co., 881 F.2d
309, 314 (6t» Cir. 1989). The only “evidence” that the Plaintiff claims to have to support
proof of racial animus is both isolated and ambiguous.

Mr. Ott testified that he relied upon a newspaper article, dated November 6,
1995, and the statements of David Anderson to substantiate his claim of racial animus
against Zadie Jackson. (Dep Marc Ott, pp. 241-244). (Cited portions of Ott's deposition
are attached as Exhibit G). A review of the newspaper article and a recently produced
Affidavit from David Anderson reveal that there is no evidence of racial animus.

The November 6, 1995 newspaper article (a copy of which is attached as Exhibit
H) contains the following statements attributed to Zadie Jackson:

Jackson said she has been frustrated enough with Ott to
want to fire him.

If my administrative assistant did that to me, I'd fire him.
But [ have to have three other people and, like it or not, we
still live In a soclety that’s afraid to do it because he’s black.
There’s not the guts to do it,’ said Jackson.

‘It has nothing to do with the color of his skin. It's the
quality of what he does. 1 think others have backed off
because he is black’

Ms. Jackson was asked about those statements at deposition. She testified:

Q Why would you focus on Mr. Ott’s skin color in making
this comment to the media?

A I didn’t focus on his skin color, I focused on his
performance.

Q You don’t understand that by talking about, there’s no
guts to fire him because he’s black, that you are not
bringing his skin color into the discussion?

-8-
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A But that doesn’t mean I was focusing on it because I
brought it into the discussion.

Q Okay. Why bring it into the discussion?

A Because there were Commissioners that were afraid
that there would be an uproar if he was fired. They
were concerned about the black community and the
reaction of the black community.

Q And they told you that?

A Yes.

Q Who are we talking about?

A We're talking about Mayor Annen, we're talking about

then Commissioner Larson — (Dep Jackson, pp. 61-62).

There is simply no basis to assume racial animus on the part of Zadie Jackson for
a statement which she made sometime after January 27, 1997, on the basis of the
November 6, 1995, article. Ms. Jackson testified that in her mind there was not a racial
1ssue Involved, 1t was an issue of performance. However, based upon comments made to
her by other Commissioners, she related that there were other Commissioners who
would not fire Mr. Ott due to the fact that they perceived there would be an adverse
reaction in the black community in Kalamazoo if that occurred. It is simply impossible
to perceive Ms. Jackson’s comments as showing racial animus. It is even more
outlandish to suggest that those comments made in November, 1995 demonstrate racial
animus on her part against Marc Ott for statements she made well over one year later.
In the words of the Gagne court, not only are such comments too isolated and
ambiguous to support a finding of discrimination, such comments are also irrelevant
and prejudicial in making that determination.

The same can certainly be said of the Affidavit of David Anderson. (A copy of

Anderson’s Affidavit is attached as Exhibit I). Anderson avers that “during the early
9.
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1990’s” he had negative encounters with Zadie Jackson at Nazareth College “which
caused me to believe that she did not like black people.” The basis for this extremely
subjective belief is that Anderson claims that Ms. Jackson on one occasion allegedly
questioned him as to why he was interested in Nazareth College because “there was
nothing but young, white women here.”

Based upon that single statement, the Plaintiff would have this Court find that a
genuine issue of fact has been raised with respect to Ms. Jackson’s racial animus for a
statement made perhaps seven years later. Such a statement is the epitome of
ambiguity. There are a plethora of meanings to the phrase that have nothing whatever
to do with racial amimus. Moreover, Anderson is unable to testify when the statement
was made, other than “the early 1990's.” Again, not only is the alleged statement
1solated, but it 1s also remote 1n time.

A claim of racial discrimination 1s an extremely serious claim to make, but also a
very easy claim to make. It is a far different matter to support such a claim. The
Plaintiff has absolutely no proof of racial animus on the part of Zadie Jackson. Since
Ms. Jackson is the only Defendant who is alleged to have made statements which were
motivated by racial amimus, the Plaintiffs claim is unsupported and must be dismissed.
II. THE PLAINTIFF'S CLAIM FOR DEPRIVATION OF PROPERTY

RIGHTS IN THE SEVERANCE AGREEMENT MUST BE DISMISSED

WHERE THE PLAINTIFF POSSESSES NO CONSTITUTIONALLY

PROTECTED SUBSTANTIVE RIGHT IN_THE SEVERANCE
AGREEMENT,

Count V of the Plaintiffs Complaint is entitled “Deprivation of Property Rights in
Severance Agreement.” Paragraph 45 of the Amended Complaint alleges that the

Plaintiff possessed a property right in the provisions of the Separation Agreement.

-10-




Paragraph 47 alleges that the Defendants infringed upon the Plaintiffs property
interest in the Separation Agreement by violating the non-disparagement clause. As
previously demonstrated, the only event that the Plamntiff can possibly be referencing is
Ms. Jackson’s discussion with the City Attorney and Chief of the Department of Public
Safety regarding her conversation with Ralph Chandler. The Plaintiff alleges in
Paragraph 49 of the Amended Complaint that the Defendants were acting under color
of law at the time of the alleged deprivation.

The Plaintiff is clearly making a substantive due process claim in Count V. That
18, Ott does not contend that the Defendants could violate the Separation Agreement
after first according him notice and a hearing. Rather, Ott asserts that the Defendants
could not constitutionally breach the Separation Agreement at all.

It 1s not entirely clear what the nature of the property right is that Ott claims he
possessed, and is entitled to constitutional protection. There are two possibilities: a
contractual right not to be disparaged, or a more general right not to be defamed by
government actors. (It is important to note that the Defendants vehemently deny that
any disparagement or defamation took place. The Defendants are simply responding to
the allegations raised in the Complaint). Under either theory, the Plaintiff's claim fails
as a matter of law.

In Charles v. Baesler, 910 F.2d 1349, 1353 (6t Cir. 1990), the Sixth Circuit
rejected a similar claim made by a fire department captain. The plaintiff claimed that
he had a substantive due process right to promotion. In rejecting the claim, the Sixth
Circuit stated:

We conclude that no such right exists. Most, if not all, state-
created contract rights, while assuredly protected by

-11-




procedural due process, are not protected by substantive due
process. The substantive due process clause is not concerned
with the garden variety issues of common law contract. Its
concerns are far narrower, but at the same time, far more
important. Substantive due process ‘affords only those
protections “so rooted in the traditions and conscience of our
people as to be ranked as fundamental.” ¢

The Court went on to hold:

State-created rights such as Charles’ contractual rights to
promotion do not rise to the level of ‘fundamental’ interests
protected by substantive due process. Routine state-created
contractual rights are not ‘deeply rooted in this Nation’s
history and tradition,” and, although important, are not so
wital that ‘neither liberty nor justice would exist if they were
sacrificed.” . ..

In the present case, we do not believe hiberty or justice are
threatened, in the constitutional sense, by the fallure of the
government and its officials to abide by their contract with
Charles. Governments breach contracts virtually every day
without dire consequences ensuing to the human dignity or
basic autonomy of the promises. Id.

In Sutton v. Cleveland Board of Education, 958 F.2d 1339, 1351 (6t Cir. 1992),
the Sixth Circuit rejected the claim that the plaintiffs state-created right to tenured
employment had substantive due process protection. The Court held:

. . . we are persuaded by the reasoning of Baesler that
plaintiffs statutory right to be discharged only for cause is
not a fundamental interest protected by substantive due
process.

Here, as in Baesler, we find persuasive Justice Powell’s
concurrence in Regents of University of Michigan v. Ewing,
474 U.S. 214, 229, 106 S. Ct. 507, 515, 88 L. Ed. 2d 523
(1985).

Even if one assumes the existence of a property
right, however, not every such right is entitled
to the protection of substantive due process.
While property interests are protected by
procedural due process even though the
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interest is derived from state law rather than
the Constitution, Board of Regents v. Roth, 408
U.S. 564, 577, 92 S. Ct. 2701, 2709, 33 L. Ed.
2d 548 (1972), substantive due process rights
are created only by the Constitution.

In Ramsey v. Board of Education of Whitley County, 844 F.2d 1268, 1274-1275
(6th Cir. 1998), the Sixth Circuit rejected a claim for breach a contract, arising out an
employment setting, as stating a federal cause of action. The Court held:

We do hold, however, that an interference with a property
interest in a pured benefit of employment, as opposed to an
interest in the tenured nature of the employment itself, i1s an
interest that can be and should be redressed by a state
breach of contract action and not by a federal action under
Section 1983.

To the extent that the Plaintiff is asserting a substantive due process right in the
Severance Agreement, and asserts that an alleged breach of the Agreement gives rise to
a substantive due process claim, the Plaintiff is simply wrong.

The other possibility is that the Plaintiff is asserting a more generalized right not
to be defamed or disparaged by state actors. That claims 1s equally untenable. In Paul
v. Daws, 424 U.S. 693, 96 S. Ct. 1155, 47 L. Ed. 2d 405 (1976), the Supreme Court
rejected a constitutional claim brought by a plaintiff who asserted that he had been
defamed by the Louwisville Police Department. Specifically, the plaintiffs name and
photograph appeared on a flyer distributed by the Louisville Police Department
containing the names and photographs of “active shoplifters.” The plaintiff brought
suit, alleging that his inclusion in the flyer would inhibit him from entering business
establishments and would seriously impair his future employment opportunities. Paul

v. Dauvis, 424 U.S. at 697, 96 S. Ct. at 1159. In rejecting the claim, the Supreme Court

held:
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But the interest in reputation alone which respondent seeks
to vindicate in this action in federal court is quite different
from the liberty” or ‘property’ recognized in those decisions.
Kentucky law does not extend to respondent in any legal
guarantee of present enjoyment of reputation which has
been altered as a result of petitioners’ actions. Rather, his
interest in reputation is simply one of a number which the
State may protect against injury by virtue of its tort law,
providing a forum for vindication of those interests by means
of damages actions. And any harm or injury to that interest,
even where as here inflicted by an officer of the State, does
not result in a deprivation of any ‘liberty’ or ‘property
recognized by state or federal law, nor has it worked any
change of respondent’s status as theretofor recognized under
the State’s laws. For these reasons we hold that the interest
In reputation asserted in this case is neither 'liberty’ nor
‘property’ guaranteed against state deprivation without due
process of law. Paul v. Davis, 424 U.S. at 711-712, 96 S. Ct.
at 1165-1166.

The Supreme Court followed the Paul v. Davis decision with Siegert v. Gilley, 500
U.S. 226, 111 S. Ct. 1789, 114 L. Ed. 2d 277 (1991). In Siegert, the plaintiff had been
employed at a federal government hospital as a psychologist until 1985, when he
resigned. Following his resignation, the plaintiff began working at an Army hospital in
West Germany. Because of a requirement that he be “credentialed” to work in an Army
hospital, Siegert allowed the Army to obtain job performance information from previous
employers. In response to the inquiry, the plaintiffs former supervisor notified the
Army by letter that “he could not recommend Siegert for privileges as a psychologist.”
The supervisor wrote that he “considered Dr. Siegert to be both inept and unethical,
perhaps the least trustworthy individual I have supervised in my 13 years at St.
Ehzabeth’s.,” Siegert was not credentialed and was turned down for another position at

an Army hospital. Siegert, 500 U.S. at 228, 111 S. Ct. at 1791.
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The Plaintiff filed suit against his former supervisor alleging that his statements
were defamatory, untrue or made with reckless disregard to truth. He alleged that the
defamatory nature of the letter precluded him from finding comparable work in the
future, and therefore constituted a deprivation actionable under the Constitution. In
rejecting the claim, the Supreme Court held:

The alleged defamation was not uttered incident to the
termination of Siegert's employment by the hospital, since
he voluntarily resigned from his position at the hospital, and
the letter was written several weeks later. The statements
contained in the letter would undoubtedly damage the
reputation of one In his position, and Impair his future
employment prospects. But the plamtiff in Poul v. Dauvis,
similarly alleged serious i1mpairment of his future
employment opportunities as well as other harm. Most
defamation plaintiffs attempt to show some sort of special
damage and out-of-pocket loss which flows from the injury to
their reputation. But so long as such damage flows from
injury caused by the defendant to a plaintiffs reputation, it
may be recoverable under state tort law but 1is not
recoverable in a Brvens action. Siegert, 500 U.S. at 234, 111
S. Ct. at 1794.

In Thomson v. Scheid, 977 F.2d 1017, 1020 (6th Cir. 1992), the plaintiff claimed
that he was deprived of a liberty interest because defamatory statements were made
against him by his employers. In rejecting the claim, the Sixth Circuit held:

Defamatory statements alone do not constitute a deprivation
of liberty guaranteed by the Fourteenth Amendment. Paul
v. Davis, 424 U.S. 693, 711-12, 96 S. Ct. 1155, 1165-66, 47 L.
Ed. 2d 405 (1976). Where a plaintiff alleges deprivation of
liberty because he was defamed in the course of his
employment, to be actionable under the Fourteenth
Amendment, the defamation must occur in the course of the
termination of employment. Id., at 710, 96 S. Ct. at 1165
(citing Board of Regents v. Roth, 408 U.S. 564, 92 S. Ct.
2701, 33 L. Ed. 2d 548 (1972)). Here, Scheid’s purported
statements were made during plaimntiffs investigation, two
years before plaintiff resigned and DeWalt’'s statements
were made after plaintiff resigned. It cannot be said that
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any defamatory statements affected the termination of
plaintiff's employment.

The Plaintiff simply has no liberty or property interest in the Severance
Agreement protected by the substantive due process clause. Count V of the Plaintiffs
Amended Complaint must be dismissed.

III. THE PIAINTIFF HAS NEITHER PROPERLY ALLEGED A VALID

FEDERAL CLAIM AGAINST THE CITY OF KATLAMAZOO OR THE

KATAMAZOO CITY COMMISSION, NOR CAN THE PLAINTIFF
SUPPORT SUCH A CLAIM FACTUALLY.

Paragraphs 39, 40 and 47 of the Amended Complaint allege that the City of
Kalamazoo and the City Commission were aware or should have been aware of Ms.
Jackson’s dislike for Ott and her racial animus toward him, but failed to take any action
to control her actions as an officer and agent of the City. That failure, according to the
Plaintiff, renders the City of Kalamazoo and the City Commission liable under federal
law. Once again, the Plamtiff 1s mistaken.

In Bryan County v. Brown, 520 U.S. 397, 117 S. Ct. 1182 (1997), the Supreme
Court reiterated the holding of Monell v. New York City Department of Social Seruvices,
436 U.S. 658, 694, 98 S. Ct. 2018, 2027, 56 L. Ed. 2d 611 (1978), that in order to impose
Liability on a municipality under §1983, the plaintiff must demonstrate deliberate action
attributable to the municipality by identifying a municipal policy or custom that caused
the plaintiffs constitutional injury. A municipality will not be held liable simply
because it employs the alleged tortfeasor. Vicarious hiability is not an appropriate basis
for imposing municipality liability under §1983. Bryan County, 520 U.S. at 403, 117 S.

Ct. at 1388.
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Initially, the Plaintiff has failed to even attempt to identify the municipal policy
that he claims was the moving force behind his injury. (It should be kept in mind that it
is the Defendants’ position that the Plaintiff has not sustained a constitutional injury,
which alone 1s a basis to dismiss the claims against the City of Kalamazoo and the City
Commission). It appears that the Plaintiff is attempting to do precisely what Monell
prohibits: impose liability on the basis that Ms. Jackson was an agent of the City. Such
an attempt is obviously precluded by Monell and its progeny.

The Plaintiff does assert that the other Defendants failed to censure Ms.
Jackson. That conclusion, however, does not rescue the Plamtiff. In Berry v. City of
Detrott, 25 F.3d 1342, 1354 (6tr Cir. 1994), the Sixth Circuit discussed a claim of failure
to disciphne:

In the failure to discipline context, it 18 appropriate to apply
the deliberate indifference standard adopted by the Supreme
Court in City of Canton v. Harris, 489 U.S. 378, 109 S. Ct.
1197, 103 L. Ed. 2d 412 (1989), to require a showing of a
history of widespread abuse that has been ignored by the
City.

The Plaintiff has not alleged, and certainly cannot show, “a history of widespread
abuse that has been ignored by the City.” In fact, the undisputed evidence in this case
demonstrates that Mr. McWilliams complained of a breach of the Agreement by Ms.
Jackson in his May 14, 1997 letter. (See Exhibit D). There is no assertion, and
certainly no evidence, that additional activities took place which the Plamntiff construed
to be breaches of the Agreement. Thus, on the undisputed facts of this case, there is

absolutely no basis for a finding of municipal hability. The federal claims asserted

against the City of Kalamazoo and the Kalamazoo City Commission must be dismissed.
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IV. DEFENDANT JACKSON IS ENTITLED TO DISMISSAL ON THE BASIS
OF QUALIFIED IMMUNITY.

In Stegert v. Gilley, supra, the Supreme Court discussed the nature of the
qualified immunity defense. The Court began the discussion on qualified immunity as
follows: “We hold that the petitioner in this case failed to satisfy the first inquiry in the
examination of such a claim; he failed to allege the violation of a clearly established
constitutional right.” Siegert, 500 U.S. at 231, 111 S. Ct. at 1792. The Court then
stated:

This case demonstrates the desirability of this approach to a
claim of immunity, for Siegert failed not only to allege the
violation of a constitutional right that was clearly
established at the time of Gilley’s actions, but also to
establish the violation of any constitutional right at all.
Stegert, 500 U.S. at 233, 111 S. Ct. at 1794.

In this case, the Plaintiff has no protected liberty or property interest in the
Separation Agreement. Moreover, he has no protected liberty or property interest in
being free from defamation. This case 1s imndistinguishable from Siegert in that regard,
and the result must be the same: Ms. Jackson is entitled to dismissal on the basis of
qualified immunity because the Plaintiff has failed to allege a constitutional deprivation
in the first instance.

The same result is true with respect to the racial discrimination claim. In light
of the fact that the Plaintiff had no liberty or property interest at stake (either in terms
of an alleged breach of the Separation Agreement, or alleged defamation), the racial
motivation 1s 1rrelevant. That is, unless the Plaintiff demonstrates that he has been

deprived of employment, housing, public accommodation, education or a similarly

protected benefit, motivation that he attributes to an act or for some other claimed
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deprivation is constitutionally irrelevant. Put simply, a state law claim of defamation
does not become a constitutional claim because the Plaintiff attributes an improper
motivation to the speaker. Similarly, a breach of contract does not become a federal
claim because the Plaintiff claims the motivation for the breach was improper. There 1s
no case law to support such a contention. For purposes of qualified immunity,
therefore, it cannot be said that the law was clearly established in 1997 that to allegedly
breach a contract or defame someone with an improper motive constituted a
constitutional deprivation. Therefore, the claims against Ms. Jackson must be
dismissed on the basis of qualified immunity.

V. THE PLAINTIFF'S CLAIMS OF DEFAMATION AND INTENTIONAL

INFLICTION OF EMOTIONAL DISTRESS MUST BE DISMISSED.

A. The Plaintiff’s Defamation Claim is Barred by the Statute of Limitations.

Count II of the Plaintiffs Complaint is entitled “Defamation.” The Plaintiff
asserts that Ms. Jackson's discussion with the City Attorney and the Chief of Public
Safety about her conversation with Professor Chandler constitutes defamation.
(Amended Complaint, 126). The Plaintiff does not allege when the conversation took
place. However, the conversation took place prior to May 14, 1997, which is the date of
Mr. McWilliams' letter to the City Attorney complaining of the claimed breach.

M.C.L.A. 600.5805(7) provides a one-year statute of limitations for an action
alleging liable or slander. The Plaintiffs Complaint was filed in the Kalamazoo County
Circuit Court on July 28, 1998. That is more than one year after the claimed
defamation, as evidenced by Mr. McWilhams' letter in Exhibit D. Therefore, the

Plaintiff's claim for defamation is barred by the statute of limitations.
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B. Ms. Jackson’s Statements About Potential Violations of the Law Were
Absolutely Privileged.

As the previously cited deposition testimony demonstrates, Ms. Jackson had a
discussion with the City Attorney and the Chief of Public Safety about her conversation
with Professor Chandler because she did not know what she should do with the

mformation. The statements, if true, were potential violations of the law. Chief Hetrick

testified:

Q Okay. In your 26 years of experience, have you seen any
instance in which someone was charged with carrying a
concealed weapon in which no one saw them with a
concealed weapon?

A No.

Q QOkay. When you passed that information along to the
state police, just based upon your knowledge and
expenence, did you expect Mr. Ott to be charged with
carrying a concealed weapon at this reception?

A Tdidn’t have an expectation one way or the other.

Q Okay. Was there a reason why you would pass that
information along?

A Yes.
Q Okay. Why would you pass that information along?

A The information that was being relayed to me would give
indication, based on what was said, that Mr. Ott may
have been carrying a gun, that's why the letter to the
state police is worded in such a way, that I'm reporting
what has been told to me. (Dep Hetrick, pp. 31-32).
(Copies of the cited portions of Hetrick’s deposition are
attached as Exhibit J).

Michigan law does not look favorably upon claims asserted against citizens who
report possible violations of the law. In Hall v. Pizza Hut of America, 153 Mich. App.

609, 615 (1986), the Court of Appeals stated:
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Rather, it was a right and privilege of Nichols secured by the
Constitution and laws of the United States to aid in the
execution of the laws of her Country by giving information to
the proper authorities.

The Court went on to state:

The plaintiffs claims of slander fail for similar reasons. Not
only were the essentials of this count not specifically pled as
required in Ledl, supra, but more importantly, information
given to police officers regarding criminal activities is
absolutely privileged.

In Nrecaj v. Yono, 173 Mich. App. 686, 688-689 (1989), the Court of Appeals, in a
similar fashion, held that a citizen need not satisfy an objective standard of
reasonableness before she is justified in calling the police. “When a person perceives
himself to be an a potentially dangerous situation, he acts consistent with the principles
of a civilized society by summoning those who are appointed to mvestigate such matters
enacting upon their judgment.”

This decision underlines Michigan's policy of protecting those who report
potential offenses of the law.

Ms. Jackson’s discussion with the City Attorney and Chief Hetrick regarding her
conversation with Professor Chandler 1s absolutely privileged, and the defamation claim

against her must be dismissed.

C. Reporting a Potential Violation of the Law Does Not Constitute
Intentional Infliction of Emotional Distress as a Matter of Law.

The intentional infliction of emotional distress claim brought against Ms.
Jackson must also be dismissed. In Hell, supra, the Michigan Court of Appeals rejected
a claim of intentional mnfliction of emotional distress in a similar setting, holding:

In the present case, there is no evidence which shows that it
was defendant’s intent to cause the plaintiffs the requisite
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emotional distress. The defendant’s employee did no more
than file a complaint with the law enforcement officials.
Hall, 153 Mich. App. At 617.

It 18 simply not “outrageous” for a citizen who receives information regarding the
possible violation of the law to seek advice from an attorney as to what she should do.
Even assuming that Ms. Jackson had brought the matters specifically to the attention
of the Chief of Public Safety, there is still no outrageous conduct involved. Michigan
encourages its citizens to report to law enforcement officials; it does not punish them for
doing so. Thus, the claims of intentional infliction of emotional distress must be

dismissed.

D. Both the Defamation Claim and the Intentional Infliction of Emotional
Distress Claim are Barred by the Governmental Immunity Act.

M.C.L.A. 691.1407(b) provides:

Judges, legislators, and the elective or highest appoimntive
executive officials of all Jevels of government are immune
from tort liability for injuries to persons or damages to
property whenever they are acting within the scope of their
judicial, legislative, or executive authority.

The Plaintiff alleges that Ms. Jackson, at the time she allegedly defamed Mr. Ott
and inflicted emotional distress upon him, was acting as a City Commissioner for the
City of Kalamazoo. (Amended Complaint, 49 41, 49). Clearly, then, the state tort law
claims asserted against Ms. Jackson are barred by §5 of the Governmental Immunity
Act.

In American Transmission v. Aftorney General, 454 Mich. 135 (1997), the

Michigan Supreme Court overruled a holding from the Michigan Court of Appeals in

Garcey v. Wayne County Clerk, 213 Mich. App. 412 (1995), and held that there is no
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subjective element to the absolute immunity provided in §5 of the Governmental
Immunity Act. Specifically, the Supreme Court held:

We agree with Judge Young that Gracey was incorrectly

decided. The Legislature’s grant of immunity in M.C.L.A.

691.1407(5); M.S.A. 3.996(107)(5) 1s written with utter

clarity. We need not reach the concern that a malevolent-

heart exception might be workable, since the Legislature has

provided no such test.

On the undisputed facts of this case, the tort claims against Ms. Jackson must be
dismissed. Not only has the Plaintiff alleged that Ms. Jackson acted in her capacity as
a Commissioner, but Ms. Jackson explicitly testified that she went to the City Attorney
with the information as a Commissioner seeking advice. Under M.C.L.A. 691.1407(b)
and the Michigan Supreme Court’s decision in American Transmission, supra, the state

tort law claims against Ms. Jackson must be dismissed.

V1. THE PLAINTIFFS CLAIM FOR BREACH OF THE SEPARATION
AGREEMENT MUST BE DISMISSED.

A. There is No Evidence to Support a Claimed Breach of the Separation
Agreement.

The only record evidence that could conceivably support a claim that the non-
disparagement clause of the Separation Agreement was breached has to do with Ms.
Jackson’s discussion with the City Attorney of her conversation with Professor
Chandler. Tt is undisputed that Ms. Jackson’s conversation with Chandler came after
Mr. Ott had resigned from the City of Kalamazoo. (Dep Jackson, pp 39-40). In the
context of paragraph 10 of the Separation Agreement, it cannot seriously be disputed
that the non-disparagement agreement relates to matters associated with Mr. Ott's
employment with the City of Kalamazoo. This is evident from the language of

paragraph 10 which precludes Ott from portraying the City or its services in a negative
23




> )

light, and further prohibits him from disclosing confidential or sensitive information to
anyone. This is obviously only confidential or sensitive information which Mr. Ott
would have received during his tenure with the City of Kalamazoo. Similarly, the
agreement that the commissioners would not say or do anything that disparages Marc
Ott is obviously related to their experiences with him while he was employed by the
City of Kalamazoo. Just as the Separation Agreement would not bar a claxm by Ott if
he had been struck by a City owned vehicle in February or March, 1997, so the non-
disparagement clause would not be prospective in nature. By the same token, it is
simply not consistent with the Separation Agreement to suppose that Mr. Ott would be
precluded from criticizing city services if, for example, the Department of Public Safety
allowed his home to burn down 1 April, 1997, after his separation from the City.

Since 1t is undisputed that the discussion that Ms. Jackson had with Professor
Chandler occurred after the Separation Agreement was executed, and it is similarly
undisputed that the reception that Mr. Ott attended with Professor Chandler came at a
time after the Separation Agreement was executed, there is ssmply no claim available
that Ms. Jackson’s discussions violated the Separation Agreement.

B. To the Extent That the Separation Agreement Can Be Read as Prohibiting
Any Party to Report Possible Violations of the Law, the Agreement is Void as
Against Public Policy.

The Plaintiff cannot seriously contend that the non-disparagement clause of the
Separation Agreement precludes the parties from reporting possible violations of the
law. Any report of any possible violation of the law unquestionably constitutes

disparagement or negative hght. However, Michigan law encourages its citizens to

report possible violations of the law. If the Separation Agreement is read in the hght
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the Plaintiff wishes, it would prohibit Mr. Ott from contacting law enforcement officials
if he witnessed a city commissioner commit a murder after he resigned from the City.
Simalarly, if construed in that light, the non-disparagement clause would prohbit the
City from contacting law enforcement officials if an audit disclosed that Mr. Ott had
been involved in financial irregularities.

Assume that Ralph Chandler related to Zadie Jackson that in his discussion with
Ott, Ott told him that he had been involved in a hit and run automobile accident which
resulted in the death of a pedestrian. If Chandler then related that information to Ms.
Jackson, according to the Plaintiffs view, if Ms. Jackson disclosed that information to
law enforcement officials she would be in violation of the non-disparagement clause.
Such a reading is simply inappropriate and violates the public policy of this state.

In Rushton v. Meyjer, Inc., 225 Mich. App. 1566, 165 (1997), the Michigan Court of
Appeals explained:

“A contract which is contrary to public policy is illegal and
void. Federoff v. Ewing, 386 Mich. 474, 481, 192 N.W.2d 242
(1971). Public policy has been described as ‘the community
common sense and common conscience, extended and
applied through the State to matters of public morals, public
health, public safety, public welfare and the like.” Skutt v.
Grand Rapids, 275 Mich. 258, 264, 266 N.W. 344 (1936). 1t
is expressed in the Constitution, statutes, judicial decisions,
or customs and conventions of the people, and it concerns the
primary principles of equity and justice.’ Id.”
To the extent that the non-disparagement clause of the Separation Agreement
can be construed to prohibit the reporting of possible violations of the law, 1t is contrary
to public policy and void. As discussed in the defamation issue, Michigan encourages its

citizens to report possible violations of the law. In Gravy v. City of Galesburg, 71 Mich.

App. 161, 166-167 (1976), the Michigan Court of Appeals held that an agreement
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executed by a criminal Defendant which released the City from tort claims and return
for dismissal of a criminal charge was contrary to the public policy of this State:

“We find that this agreement is repugnant to public policy

because contracts of such a nature may tend to deprive the

public of their right to wvigorous enforcement of penal

statutes and ordinances for the predominant purpose of

benefiting individual persons, and because contracts

executed under such circumstances are inherently coercive.”

Several Michigan statutes place an affirmative duty upon police officers to report
and prosecute violations of the law. M.C.L.A. 28.31 (“whereas it is the duty of local
police and peace officers and the duty of the director of the Department of State Police
to cooperate with all other state and local law enforcement authorities in the detecting
of crime, enforcing traffic laws, the apprehending of criminals, the preservation of law
and order throughout the state. . .”); M.C.L.A. 67.46 (“the police shall suppress riots,
disturbances, and breaches of the peace; arrest any person fleeing from justice;
apprehend upon view any person found violating a law of this state or an ordinance of
the village. . .”); M.C.L.A. 92.4 (“the police shall suppress riots, disturbances and
breaches of the peace; pursue and arrest a person fleeing from justice in any part of the
state; apprehend a person in the act of violating a law of this state, or an ordinance of
the city. . .”); M.C.LL.A. 168.941 (“it 1s hereby made the duty of any police, sheriff or other
police officer, present and having knowledge of any violation of any of the provisions of
this act, to forthwith institute criminal proceedings for the punishment of such
offender.”)

The statutes, judicial decisions, customs and conventions of the State of Michigan

make clear that any provision of a contract which could be construed as prohibiting a

person from reporting violations of the law is against public policy and void. Therefore,
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to the extent that the Plaintiff asserts that Ms. Jackson’s discussions with the City
Attorney of her conversation with Dr. Chandler violated the non-disparagement clause,
the claim must be dismissed.

Mr. Ott acknowledged in his deposition that the non-disparagement clause would
not preclude commissioners from reporting possible crimes to law enforcement officials.
(Dep Ott, pp 255-256).

Ms. Jackson’s discussion with the City Attorney and the Chief of Public Safety is
simply not a breach of the non-disparagement clause.

C. The Plaintiff Cannot Prevail on a Claim for Breach of the Separation
Agreement Where He Cannot Demonstrate Damages.

In Gilbert v. Fletcher, 4 Mich. App. 676, 678-679 (1966), the Michigan Court of
Appeals held that a failure to show an correlation between a claimed breach of contract
and loss or damages to the Plaintiff was fatal to a breach of contract claim. In his
deposition, Ott testified that when an applicant is not hired for a job in public
administration, the hiring entity will typically not share a reason for not being selected
for the position. (Dep Ott, pp 198-199). Ott was unable to provide testimony as to a
single time that a prospective employer was even aware of the allegations regarding a
handgun, let alone using it as a reason for not hiring him. In sum, the Plaintiff cannot
demonstrate that, even if there had been a breach of the non-disparagement agreement,
that it damaged Ott in any fashion.

RELIEF REQUESTED

WHEREFORE, for the foregoing reasons the Defendants respectfully request
this Honorable Court grant their Motion for Summary Judgment pursuant to Rule 56(c)

and dismiss the Plaintiff's Complaint with prejudice.
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DATED: April 15, 1999 PLUNKETT & COONEY, P.C.

oy . ~
Y - //,
BY: £ ¢ccitspe (. C) e, e~

Michael S. Bogren @351835)
Attorney for Defendants

BUSINESS ADDRESS:
535 S. Burdick Street, Suite 256
Kalamazoo, MI 49007

Telephone: 616/382-5935
00590.81289 32208
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MARC ANTHONY OTT
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Kuldanazoo, M1 49()09
Phone:. (616) 3B3-0620

EDUCATIGNAL BACKGROUND

June, 1994  Program for Senior fixecutives in State and Local Government, John I°.
Kennedy School of Government. Harvard Universily, Cambridge, Massachuselts

April, 1981 M.P.A., Public Administration, Oakland University. Michigan

| April, 1979 B.S.. Management, Concentration in Economics, OQakland University, Michigan

EMPLOYMENT BACKGROUND

City Manager
Kalamazoo. Michigan (Population: 80,277)
March 1993 to Present

Responsibilities: Administers the work of the entir¢ organization of 960 cmployees. Directly
supervises the Depuly City Manager and all departmenl directors and division managers
including Public Works, Transportation, Management Information Systems, Hluman Re-
sources and Labor Relations, Accounting, Treasury, Assessor’'s Office, Buildings and Housing
Inspections, Neighborhood and Communily Development, Recrcation, Water, Water Reclama-
tion, and Purchasing. Additionally responsible for preparing the City's annual operating
budget, plans, develops, supervises, and implements major Cily projects and programs;
develops a varicty of reports requested by Lhe City Commission, meels with developers of
various industrics and businesses, community groups. and citizens to plan projects and
programs, resolves complaints and implements appropriate changes for the betlerment of
the community. —

Deputy City Manager
Kalamazoo. Michigan
FFebruary 1991 to March 1993

Responsibilities: Oversaw the Finance, Public Safety, Human Resources. Neighborhood and
Community Development Departments and the [sconomic Development & Planning and
Purchasing Divisions; coordinated submission and reviewed departmenl budgets; served as
spokesperson for Lthe City; planncd, developed. and implemented major Cily projecls and
programs: scrved as City's representative to various committees and boards; represenled
City Manager at Commission meetings and made policy decisions in absence of City Man-
ager; met wilh citizens and groups to resotve complaints, plan programs, and implement
changes: conducted financial cost impacl studies and recommended alternatives,
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Assistant City Manager
Kalamazoo, Michigan
April 1990 Lo February 1991

Respongibililies: Dirccted the general administration of four departmenls; managed Lhe
development of their budgels and approved ol major sclions within the deparbinents, seevied
as Lhe Gily's representative on various commitiees and boards; devetoped projects, goals and
directions for the City Manager and City Commission as requested.

Administrative Services Officer

City Manager’s QOffice

Grand Rapids, Michigan (Population: 181,843)
January 1987 to April 1830

Responsibilities: Served as Assistant to the City Manager. Directly responsible for coordi-
naling the City's legislative program which included state and federal reiations. Acted as a
liaison with elected and appoinled officials including personal contact with regional, stalc

and federal agencies.

{ Dircctor of Management Services
City Manager's Office

Grand Rapids, Michigan

December 1984 Lo December 1986

Responsibilitics: Responsible for preparing and administering a budgct of approximately
$220.000; supervised two staff members; provided administrative and managerial assistance
directly to the City Manager and to City departments throughout the organization.

Administrative Assistant to the City Manager

City Manager's Office

Jackson, Michigan (Population: 39,739)

November 1982 to November 1984

Responsibilities: Served as the principal assistant to the City Manager. Specific responsi-
bilities included research projects; policy analysis: program development and implementa-
tion, i.e., employee performance evaluation”and development of programs; implementation of
ORS Section 504 and affirmative action requirements.

StafY Assistant

Michigan Municipal League

Ann Arbor, Michigan

October 1981 to November 1982

¥ Responsibilities: Responded to inguiries from municipal officials throughoul the state re-
garding local government operations.




Administrative intern
City Administrator's Office, Southfield , Michigan

Head Resident
Oakland University, Rochester, Michigan

Financial Adjuster
Communily National Bank, Pontiac, Michigan

PROFESSIONAL AFFILIATIONS

International City Management Associalion
Michigan Cily Management Association, Executive Board Member 1986-1988
| American Society for Public Administration

COMMUNITY RELATED ACTIVITIES

Greater Kalamazoo United Way, 1994 Community Campaign, Government Division Chair
Leadership Kalamazoo, Class of 1993

MCMA Winter Conference Planning Committee, 1992

Leadership Grand Rapids, Chairman, 1990

Grand Rapids Art Museum, Board Member, 1989

Urban Institute of Contemporary Art, Board Member, 1989

Leadership Grand Rapids, Executive Board Member, 1987, 1988, 1989
Leadership of Grand Rapids, Class of 1986

Reserve Police Officer Training, Jackson, 1984

Kappa Alpha Psi Fraternity Member

Recycling/Jackson, Inc. - Co-founder and Board Member, 1584

Region 1l Planning Commission, Executive Board, 1983

HONORS AND AWARDS

Cerlificale of Achievement, National Emergency Training Center, Emergency Management
[nstitute, 1984, 1985 _

Certificale, Jackson Community College Leadership Academy, 1982

Graduate Assistantship, Department of Political Science, Oakland University, 1980-1981

Certificate of Appreciation in the Pursuit of Higher Education, Oakland University, 1979

Community Service Award, Oakland University, 1979

Member, “Who's Who in American Colleges and Universities.” 1979

Michigan Industrial Education Award, 1970
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SEPARATION AGREEMENT AND GENERAL RELéASE

"The following is a Separation Agreement and General Release (the
"Agreement”) by and between MARC A. OTT ("Ott") and THE CITY OF
KALAMAZQO, a Michigan municipal corporation {(hereafter "City") regarding any and
all pastand present known and unknown claims and disputes (and their future effects)
that have directly or indirectly arisen or could arise out of Marc A, Ott’s relationship
with the City and/or his separation. Itis entered into this 27th day of January, 1997,
by and between Marc A. Ott and the City and will be binding upon and inure to the
benefit of not only the partics hereto but also their respective heirs, successors,
assigns, commissioners, executives, administrators, directors, officers, agents and
employees.

[n consideration of the mutual promises contained in this Agreement, it is
agreed as follows:

TERMS AND CONDITIONS

1. Marc A. Ott voluntarily resigns as City Manager and his employment
relationship with the City will terminate effective Januvary 27, 1997,

2. Separation Amount. The parties mutually agree that promptly following
execution of this Agreement and the completion of the seven (7) day waiting period
subsequent to execution, the City shall pay 1o Marc A. Ott the total sum of Forty
Seven Thousand Nine Hundred Seventy Six Dollars ($47,976.00), minus applicable
deductions, which represents six months of his current base pay as severance pay,
plus a sick leave cash payout of one-haif of his accumulated sick leave hours {253.5
hours), and a cash payout of his unused accrued vacation pay {444 hours).

3. Deferred Compensation. The parties mutually agree that promptly
following the execution of this Agreement and the completion of the seven {7} day
waiting period subseqguent to execution, the City shall also deposit on behslf of Marc
A. Ottinto his deferred compensation account administered by the International City
Managers Association 1/2 of the sum of $4,000.00 plus 3.09% of his current salary,
which represents the eauivalent of one-half of Marc A. OWl's deferred compensation
under his current Employment Agreement. The remaining 1/2 will be deposited on
January 27, 1998 provided however if Marc A. Ott obtains comparable employment
as of July 27,1997 or thereafler, this second payment shall he reduced :
pro-rata for any period he is so employed after July 27, 1987. In the event Marc A.
Ott obtains comparable employment after July 27, 1997 but prior to January 27,
1998, at Marc A. Ott’s written request, the additional amount due will be deposited

upon commencement of his new employment.

4. Conditional Additional Severance Payment. In the event that as of July
27, 1987, Marc A. OQtt has not found a pasition comparable 1o his current position at
a comparable salary level, the City shall at the beginning of each month that this
sifuation continues, starting with August 1, 1897, and continuing for a period ending
with a final January 1, 1998 payment, pay 1/12th of Marc A. Ott’s annual base pay,
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minus applicable deductions, at the beginning of each month that this situation
continues, minus any income which he earns from regular employment during this
period which will be set off against this monthly obligation. As soon as Marc A. Ott
after July 27, 1997 obtains comparable empioyment, any further severance payment
obligations under this paragraph shall cease. Marc A. Ottt will immediately notify the
City Attorney (in writing) of any employment in which he engages on or after July 27,
19987.

5. Benefit Continuance. For a period of 12 months beginning with January
27, 1897 the City shall continue coverage of Marc A. Ott on its group Health, Dental,
Life, and Long Term Disability Insurance programs. These benefits shall be provided
as set forth under the Consolidated Omnibus Budget Reconciliation Act {("COBRA"),
with the City paying the necessary COBRA premium payments for the agreed upon
period of time. |n the event that Marc A. Ott obtains employer paid insurance with
respect to any of these insurance coverages from another source during this period,
the City obligations under this paragraph regarding any such insurance coverage shall
terminate as set forth in COBRA.

6. ICMA Dues. The City will pay Marc A. Ott’s Internationat City Managers
Association membership dues upon submission of the dues notice.

7. Release of Claims. |n consideration of the provisions described in this
Agreement, Marc A. Ott, on behalf of himse!f, his relatives and heirs, executors and
administrators, irrevocably andunconditionally releases, waives and foreverdischarges
the City, its commissioners, administrators, agents, directors, officers, employees,
representatives, insurance carriers, attorneys, divisions, affiliates and all related
parties, and their predecessors, successors, heirs, executors, administrators and
assigns, and all persons acting by, through, under or in concert with any of them
(collectively "Releasees”), of and from any and all claims, actions, causes of action,
suits, debts, charges, complaints, claims, liabilities, obligations, promises, agreements,
controversies, damages, and expenses (including attorney’s fees and costs actually
incurred), of any nature whatsoever, known or unknown, in law or equity, arising out
of his relationship with the City and/or his separation, including, without limitation of
the foregoing general terms, any claims against the City and Releasees arising from -
or related to his employment with the City or his separatton, and any claims arising
from any alleged violation by the City of any federal, - 5tate or local statutes,
ordinances or common laws, including, but not limited to, the Age Discrimination in
Employment Act, Title VIl of the Civil Rights Act of 1864,  as amended, the Civil
Rights Act of 1881, the Equal Pay Act, the Retirement Income Security Act, the
Americans With Disabilities Act, the Rehabilitation Act of 1973, the Elliott-Larsen Civil
Rights Act, and any other employment discrimination laws, as well as any other
claims based on Constitutional, Statutory, common iaw or regulatory grounds. The
City and Commissioners provide the same "Release of Claims™ to Marc A. Ott.

8. Future Suits and Proceedings. Marc A. Ott promises not to institute any
future suits or proceedings at law or in equity or any administrative proccedings
Against the City or any of the Releasees for or on account of any claim or cause of
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action arising out of his relationship with the City and/or his separation, in¢luding but
not limited to any claim or cause of action described in paragraph 7, above. The City

and Commissioners provide the same promise to Marc A. Ott.

9. Confidentiality. Marc A. Ott agrees that the terms and amount of
settlement shall be kept strictly confidential and promises that he shall not disclose,
either directly or indirectly, any information concerning this setilement to anyone,
including but not limited to past, present, or future employees of the City.

10. Property, Non-disparagement, and Confidential Information. Upon the
effective date of this Agreement {January 27, 1937), Marc A. Ott shall leave with or
return to the City (no later than 9:00 a.m., January 28, 1897) all property, of any
nature whatsoever, belonging to the City, including but not limited to originals and all
copies of any keys to City buildings or offices, identification cards, badges, insurance
cards {(when his COBRA continuation coverage expires), documents, records,
notebooks, files, correspondence, memoranda, tapes, disks and similar matcrials. In
addition to whatever non-disclosure agreements and common law obligations Marc
A. O1t has, he also agrees not to say or do anything that portrays the City, its
commissioners, administrators, attorneys, employees, or services in a negative light
and further agrees not to disclose confidential or sensitive information to anyone.
The Commissioners similarly agree not 1o say or do anything that disparages Marc A.
Ott, or portrays Marc A. Ott in a negative light.

11. References. The City agrees to work with Marc A. Ott and his counse!
to prepare mutually accepiable references for Marc A. Ott’s use in his endeavors to
secure future employment.

12. Complete Defense and Indemnification. Marc A. Ott understands and
agrees that this Agreement may be used by the City as a complete defense to any
claim or entittement which he or anyone else may subsequently assert against it or the
Releasees for or on account of any matter or thing whatsocver arising out of his
relationship with the City. The City similarly understands that this Agrecment may
be used by Marc A. Ott as a complete defense. Marc A. Ott agrees that he will never
institute a claim or charge of employment discrimination with any agency or sue the
City, or those associated with the City, conée%ning any ckaim he may have relating to
his employment with the City or his separation therefrom. The City providesthe same
assurance to Marc A. Ott. If Marc A. Ott violates this release and sues the City or
those associated with the City, he agrees that he shall pay all costs and expenses of
defending against the sult incurred by the City or those associaled with the City,
including reasonable attorneys’ fees. The City agrees that it will be similarly obligated
tf it sues Marc A. Ott in violation of this Agreement.

13, Recovery of Separation Payment. Marc A. Ott agrees and understands
that if he breaches any of his commitments under this Agreement, then the City will
be entitled to recover any money Marc A. Ott recerves as part of this Agrecement, as
well as the right to pursue any and all claims it might have under the law, this
“Agreement, or in equity. The City agrees and understands that if it breaches any of
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its commitments under this Agreement, then Marc A. Ott has the right to pursue any
and all claims which he might have under the law, this Agreement, or in equity.

14. Materiality of all Conditions and Obligations. Marc A. Ott and the City
understand and acknowledge that all of the conditions and obligations in this
Agreement are material and that the non-occurrence or breach of any such condition
or obligation by either of them is not allowed and shall result in the non-offending
party being entitled to assert any and all rights it may have in law, equity, and/or this
Agreement.

15. Complete Agreement. This Separation Agreement and General Release
contains the entire agreement between the City and Marc A. Ott and there is no
agreement on the part of either party to do any act or thing other than as expressly
stated in this Agreement. There shall also be no modifications or amendments te this
Agreement unless they are in writing, signed by al! of the parties.

16. FullKnowledge and Volition. Marc A. Ott acknowledges that he has read
this Agreement, that he understands its meaning and intent, and has executed the
Agreement of his own free act and volition with consultation from counsel. He also
acknowledges and confirms that the only consideration for his signing this Agreement
are the terms and conditions stated in this Agreement, that no other promise or
agreement of any kind, except those set forth in this Agreement, has been made to
him by any person to cause him to sign this document and that he fully understands
its meaning and intent. Marc A. Ott also acknowledges he has been advised to
discuss this Agreement with his tawyer and told that in any event he should
thoroughly review and understand the Agreement before acting on it. He also
acknowledges that he has 21 days to execute and return the Agreement and, after
he has executed this Agreement, he has an additional seven days to reconsider and
revoke the Agreement, recognizing that he will not be provided anything under this
Agreement until at least that seven day revocation period has expired.

17. Review and Revocation Period. Marc A. Ottt is hereby offered the
opportunity to have twenty-one (21) days to review and consider this Agreement. ‘He
shall have scven (7) days following the execution of this Agreement to revoke it. if
Marc A. Ott wishes to revoke this Agreemeﬁt‘: he must de,so by contacting Thomas
P. Hustoles, the City’s Labor Counsel, Miller, Canfield, Paddock and Stone, P.L.C.,
444 West Michigan Avenue, Kalamazoo, Michigan 49007, in writing within this
seven-day period, which begins the day after he executes this Agreement. This
Agreement shall not become enforceable until the seven-day revocation period has
expired.

18. Action for Breach. Should Marc A. Ott or the City start any legal action
or administrative proceeding, other than described below, against thc other with
respect to any claim waived by this Agreement, or pursue any method of resolution
of a dispute other than mutual agreement of the parties or arbitration, then all
damages, costs, expenses and attorneys’ fees incurred by the other party as a result
shall be the responsibility of the one bringing the suit or starting the proceeding. Any
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claimed breach must be brought to the attention of the other party within sixty {60)
days of the date the party making the claim knew or reasonably should have known
of the breach, and any breach not so reported shall be untimely and waived.
Notwithstanding the foregoing, the City may go directly to court 1o obtain injunctive
relief when it believes that Marc A. Ott has breached his nondisclosure obligations
and/or disclosed to third parties confidential and/or sensitive information pertaining to
the City's operations or in any way breached his obligations in 9 or §10, above.

19. Acknowledgement. Marc A. Ott acknowledgesthat he has carefullyread
this Separation Agreement and General Release and understands its contents and
consequences, that he has been given the opportunity to consult with an attorney of
his choice, that the only promises made to him to sign this Agreement are those
stated in the Agreement, that he has had sufficient time to review this Agreement,
and that he is signing this Agreement knowingly and voluntarily, without any coercion,
or duress and with the full intent of releasing the City, the Releasees, their
successors, agents and representatives from any and all claims (and their future
effects) arising from his relationship with the City and/or his separation therefrom.
Marc A. Ott also acknowiedges he has not relied on any representations, promises,
or agreement of any kind made to him in connection with his decision to accept the
separation except those set forth in this document.

20. . General Conditions. This Agreementcanbe executed non-simultaneously
by the parties. This Agreement shall be construed in accordance with the laws of the
State of Michigan. If any part of this Agreement is found to be invalid, the remainder
shail still be binding, in effect, and enfarceable.

Ma, Ott T AND RELEASEE
¢ )
Its: Mayor
Dated:_;z; 2 , 1997 Dated: | Lg*; , 1997

EXPLAINED AND APPROV

COUNSEL FOR Mare A, O+ Dated: //427 , 1997

KZrS1\177548.1\046053-00046
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THE CITY OF ROCHESTER HILLS

DATE: 18 February 1898
AYOR’S TO: Barbara Brooks, Director of Human
Resources
OFFICE RE: Appointment of Assistant t{o the

Mayor/City Administrator
KENNETH D. SNELL, Mayor

Pursuant to the authority granted to me by the city charter, | hereby appoint Marc Ott as
the Assistant to the Mayor/City Administrator. His appointment shall be effective on
Wednesday, 25 March 1998.

Please initiate the appropriate paperwork to effect his hiring as a city employee, in
accordance with the specific job offer detailed in my 10 February 1998 letter to him.

Please let me know if you need additional information.

DEPOSITION
EXHIBIT

' -
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DOCHE@TED AllLS enneth 0. Snel, My

10 February 1698

DEPOSITION

Marc A. Ott | : EXAIBIT :
4761 Wimbleton Way ' @LL '
Kalamazoo, M! 45008 T2 .
Dear Mr. Ott:

[ am pleased to present to you this offer of employment for the mayor-appointed position
of Assistant to the Mayor/City Administrator for the city of Rochester Hills:

" Salary - $76,003 per year to start; after a six-month performance appraisal that
demonstrates acceptable accomplishment of mutually agreed-upon, specific
objectives, the salary will be increased to $79,685 per year.

L] Health Benefits - (Details are in the enclosed “1998 Flexible Compensation
Program” packet)

Medical insurance- Blue Cross Blue Shield or Health Alliance Plan HMO (coverage
starts on the first day of the month that follows 60 days on the job)

Dental insurance - Delta Dental (coverage starts on the first day of the month that
follows 60 days on the job) :

Short-term disability insurance (coverage starts on the first day of the month that
follows & months an the job)

Long-term disability insurance - can purchase additional coverage (coverage starts
on the first day of the month that follows 6 months on the job)

Life insurance - can purchase additionat coverage (coverage starts on the first day
of the month that follows 6 months on the job)

Accidental death & dismemberment insurance - (coverage starts on the first day of
the month that follows 6 months on the job)

m Pension - Defined contribution plan; city contnbutes an amount equal to 10% of
compensation, beginning with the first pay perlod after six months on the job. /f/
don’t win reelection in 1989 and you don't retain the Assistant to the
Mayor/City Adminstrator position, we will pay you-the value of the pensijon
account as additional compensation at the end of my current mayoral term.
(Smith-Barney is the financial consultant for this pension. Currently, six money
managers invest the pension funds; each money manager is rated “four diamonds”.)
The normal vesting period for this pension s five years of service. This pension
can be rolled over into another tax-deferred investment when you leave the city's
employ.

] Deferred Compensation - VVoluntary, city-run “457" plan. [n 18388, the city will
match one dollar for each dollar you contribute, up to a maximum of $4000
contributed by the city. In 1939 and beyond, the city will match 50 cents for each

1000 Rochester Hills Drive, Rochester Hills, Michigan 48309-3033 « Phone (248) 656-4664 « FAX (248) 656-4603
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Mr. Marc Ott
10 February 1998
page 3

that you may meet with many directors to be briefed on activities in their departments.
Additionally, you may wish to visit us a second day prior to 16 March.

Again, | thank you for your strong, continued interest in this bosition. Please let me know
if you have any questions,

KDS:
Enclosure

c:B. M Peters
B. A. Brooks
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Law Offices
MELYIN S. BCWILLAMS, P.C.

DBusiness and Law Center
121 East Allegan
Yansing, M 483933

Fhous ($17) 4824528
Fax (517)372-9760

RECEIVED

May 14, 1997 CITY ATTORNEY
MAY 161337
Mr. Robert H. Cinabro AM PM
City Attorncy - 7:8:81111121112/314,5,8
City of Kalamazoo 4

234 W, Cedar Street
Katamazoo, M 48057-5162

RE: Commnissioner Zadie Jackson
Violations of the Separation Agreement and General Releasc.

Dear Mr. Cinabro,

It has come to this office’s atfention that Zadie Jackson has engaged in viclations of the
Separation Agreement and General Release between the City of Kalamazoo and Mare O The
full extent of the violations is unknown. However, 1t is known that she is the source of a claim
that Marc Ott allegedly carried a gun inside of his suit jacket 10 & recent event in Kalamazoo at
which Detrolt Mayor Archer was being recognized Commissioner Jackson has apparently
claimed that Dr. Chandler, who works for Western Michigan University, told her that he felt
what he thought was a gun when he hugged Mare Ot at the receptiop. Zadie Jackson also has
claimed that Mr. Ont told Dr. Chandler that he was carrying a gun, which is vtterly {alse, Mrs.
Jackson has passed this information along, to others, including the Chicf of Police, and has
directed that the Chief communicate the same to the State Police for inclusion in the investigation
being conducted by the State Police of Marc Oft. Perhaps your office has received s
information from Mrs. Jackson as well. Itis to my understanding that Dr. Chandler is abhorred
by the statements that Mre. Jeckson bas 2tiribuizd tc himm and has indicated that ilie statements aie
a total fabrication on her part.

If thus infonmnation is true, not only 1s Mrs Jackson’s conduct 2 clear violation of
paragraph 10 of the Scparation Agreement and Genera) Release, it is even ruore importantly an
entirely new cause of action agaiast her for defamation  If the inforrnation js true, her conduct
also violates statutory and ordinance provisions prohubiting false reporting as it is totzlly a
febrication on her part and has no substance 1o t whatsoever. If the information is true, giving
direct orders to the Chief of Police and other employees violates your Charter as well, Bven if
you believe that Dr. Chandler did say these things, Mrs. Jackson clearly intended io Jisparage
Marc Ott by passing alony something neganve and having it be the subject of additional _
investigation and negative news reports |

wd
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If this information is true, it becomes plain that Mrs, Jackson is willing to do anything
within her power to ruin Marc Ott in every way that she can, and she is willing to use others 1o do
it. If this information is true, she is out of contro! and not fit to serve on the Cily Cornmission.

This letter constitutes notice pursuant to paragraph 18 of the breach of the non-
disparagement provisions of paragraph 10 by Mrs Jackson Additionally, asindicated above, the
slcgations she is making are defamatory and totally fabricated and therefore constitutes a
separate cause of action against her, the redress of which 1s not resineted by the Separation
Agreement and General Release. If tius information is true, given Mrs Jackson's malicious and
outrageous conduct, it is our intent to pursue Mr Ott's legal remedies in this matter to the full
extent allowed Obviously the Commission needs to address this matier as well, because by her
conduct, if thus information is true, she has fundamentally undermined and violated the letier and
spint of the agreement that we worked had to reach. If you determine that any of this information
1s pot true, 1 request that you advise this office nght away.

Please advise if you have any questions

Sincerely,

Melvin S. McWilliams
Attorney at Law

MSM/lb
cc: Mare Ott

*ox TOTAL PAGE. 24 »x
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THE CITY OF

OFFICE OF THE CITY ATTORNEY
234 W, Croas S

RALasOn, Momigpan 45000 S162
frdepnone (G16) 127:8105

FAX 5155327 592y

May 30, 1997

Melvin S. McWilliams, Esg.

Business and Law Center

121 E. Allepan -
Lansing, M1 48933

Re: Your Letter of 5/14/97 — Allegations Regacding Conunissioner
Zadic Jackson

Decar Mr., McWiliiams:

I have carcfully reviewed the contents of your lelter of May 14, 1997, In the second-to-the-last
sentence of your lelter, you state as follows: “If you determine that any of this information is
not true, I request that you advisc thus office right away.*

Since you have asked for a reply, T hereby state unequivocally based on all evidence I have
rcceived that the allegations of a violation of the Scparation Agreement and General Release
between Mare Ott and the City of Kalamazoo are not true and are therefore denied catcgoncally,
While it is true that Commissioner Jackson passed along information to the appropriate law
ciforcement authoritics, such informatjon having been volustariy given to her by another
auzen, the evidence T have received shows that Commissioner Jackson did not uvnder any

. circumstance either (a) violate the Separation Agreement and General Release, (b) defame Mare

' Ortt, or (c) otherwise violale any statutory or ordinwice provisions. In addition, I have 1o
evidence whatsocver that Commissioner Jackson directed orders to the Chicf of Public Safcty
or any other city employee.

With respect 10 your assettion that Mr. On has been defamed, be advised that the City of
Kalamazoo and the City Commission vigorously deny this contealion. Nol only is truth an
absolute defense (0 any defamation claim, but citizens of this stale enjoy an absolyjc privilege,
or, at the bare minimum, a qualified privilege 1o repon possible criminal actvity to law
enforcement officials. Shinglemeyer v Wright, 174 Mich 230 (1900); Powers v Vaughn, 312
Mich 297 (1945); Hall v Pizza Hut of Amenica, Tnc., 153 Mich App 609 (1986). Mogeover,
you are equally aware that governmental immunity insulates high-level public officials from any
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Melvin S. McWilliams, Esq.
May 30, 1997
Page 2

tort liability for actions taken in good faith in furtherance of official duties. MCL §691.1407(5);
Amcncan Transmissions v Altomey General, 454 Mich 135 (1997).

Your letter states @ number of concjusions as to intent and other opinions as to the actions and
motives of Mrs. Jackson. If you have evidence of anything that you wish to bring forward, I
will of course carcfully review your evidence with Commissioner Jackson, In the absence of
such evidence, I can only state that as a public official, I am under an absolute duty to not only
uphold the law but lo protect other public officials from intimidation, harassment, or other
attempts to discredut (hem personally or professionally,

As for your allegation regarding an alleged breach of Mr. Ott’s Separation Agreement, be
advised thal established precedent in Michigan supports the proposition that a party contesting
an agrecment must tender back all the consideration he or she received under the agreement
and/or release prior to or sumultancously with the commencement of any proceering raising a

legal claim in contravention of ‘the agreement. Stefanac v Cranbrook Education Communily
(after remand), 435 Mich 155 (1550).

Yours very truly,

VAN

Robert H. Cinabro
City Attomey

RHC/ce
cc w/atl: Katamazoo City Commission
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Law Offices
MELVIN S, McWILLIAMS, P.C. Crphat View Bulkding
¢4 Saymous, Swux 9
Laocreg, M1 48933

Pharm (517) 83145922
Fax (317)372.5760

Apri 9, 1998

Via Fax (616) 337-8922

Mi. Robent H Cirabro

City Anomey

City of Kalzmazoo

234 W. Cedar Streex
Kalamazoo, M1 49007-5162

Re; Demand for Arbitratian

Dear Mr. Cinabro:

A3 you know, [ represent Marc On. We have been worried for some timse abou things
happening in the aftermnath of Marc's setdement with the City as previously expressed to you.

I havs prepared for filing the enclosed complaint for filing 1n court to address these issues
and damages suffered by Mr. Ott. We are prepared to file this in court but don’t wish 1o do so
out of respect for the terms of the setilement agreement Accordingly, 1o the extent that the
seWlemem agreement controls, this is a demand for arbitratioa.

My review of the settlement agreement indicates that some agreement has to be reached
concemning the form and means of settling disputes conceming breaches of the agreement, Until
we have reached an sgreemeat on this, gnd as consideration for me not fling immediately to 10}l
the runmng of sny stamte of Limitatons, I request that you agree to wave the running of any
statures of hmitation pending our reaching an agresment concaming rhe method, terms and
conditions of proceeding with our complaint in 8 different forum. __

To be acceptable to us, the forum will kave 1o incorporate a reans to compal the
ateadance of witnesses, provide for discovery, a record and 8 methad for review of the
arbitrator’s decigion, and other basics, Strictly speaking, only the breach of contract claim i
subject to the method of resojution contained in the Separation Agreement, however if an
Bcceprable agreement can be worked out we may be willing 1o arbitrate all the claims. Also please
note that Zadie Jackson js also named in this if her individued capacity as well. I need 10 know if
your affice will represent her in this capacty as well.

Becsuse tune 1s of the essence, I would appreciate a prompt response.

PPR 1a *c8 p39:23

816 337 &922 PAGE . a2
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Very truly yours,
sl Stustillon.
Meivin S. McWilliams
Attorncy st Law
MSM/jc
Enclosue
cc: Mare On

AFR 14 '98 ©9:25
8i6 337 £922 PAGE. BX
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARC A. OTT,
Plaintiff,

ve File No: 4: 98-CV-125

ZADIE JACKSON, individually and

in her capacity as a member of the

Kalamazoo City Commission, the KALAMAZ00

CITY COMMISSION, and the CITY OF

KALAMAZOO, jointly and severally,
Defendants.

DEPOSITION OF ZADIE JACKSON
Taken by the Plaintiff on the 10th day of March, 1%8%9, at’
the offices of Michael S. Bogren, 535 South Burdick,
Suite 256, Kalamazoco, Michigan, at 10:40 a.mn.

APPEARANCES:
For the Plaintiff: Mr. Melvin S. McWilliams
Melvin S. McWilliams & Associates
417 Seymour, Suite 9
Lansing, MI 48933
Sty
For the Defendant: Mr. Michael S. .Bogren

Plunkett & Coone
535 8. Burdick, Suite 256
Kalamazoo, MI 49007

Reported for
KAL~-REPORTING
By

Michele A. Toth
CSR-2702 CP-RPR

/

KAL-REPORTING (616) 343-2200
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The Blue bolphin?
Yes. If it wasn’t the Blue Dolphin =--
MR. BOGREN: Are you referring to the
discussion she had with Dr. Chandler?

MR. McWILLIAMS: Well, yeah.

BY THE WITNESS:

A

Then the answer is yes.

BY MR. McWILLIAMS:

Q

Okay. And specifically I‘m asking about something
that happened at a reception, okay, which may or may
not have been at the Blue Dolphin.

I don’t know where the reception was, that’s what --
That caused you some pause, okay. But just to make
sure we’re talking about the same event, let me just
clarify, you were not at the reception yourself;
were you?

No, I wasn'’t.

And you did have some contact ZBQ some discussion
with Dr. Ralph Chandler éf Weste;n Michigan
University who you know.

Yes.

Yes, okay. And as a result of that discussion you
did pass along information to others regarding your
pexrception of what Dr. Chandler told you.

Yes.

KAL-REPORTING (616) 343-2200
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Okay. And what is your recollection that you --
that he told you and that you passed along?

He told me that he was at a reception for Dennis
Archer, that Marc came to the reception, that he
gave Marc a hug, that he could feel a gun and he
said to Marc, why are you carrying that and Marc
sald, I have enemies.

At least that was your recollection of that
conversation with Dr. Chandler.

Yes.

Who did you tell this -- give this information to?
City Attorney Cinabro, Deputy City Attorney Lee
Kirk, and Chief Hetrick.

Okay. Now, did you make any request of the Chief
that he do anything with that information?

No.

You did not ask him to pass that along to the State

eyt
Police?

I did not. ‘ .

Did you ask the then City Manager, Acting City
Manager, to direct the Chief to pass that
information along?

I 4did not.

Now, subsequently you were interviewed by James

Martemucci, correct?

40

KAL-REPORTING (616) 343-2200
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have, in fact, been a weapon when, in fact, it was

not. Did Dr. Chandler state that to you?

No.

When you passed your account of this discussion with
Dr. Chandler on to Chief Hetrick, what did you
expect to happen?

I passed it on to the City Attorney, Chief Hetrick
was there,

And I don’t want to ask you about your discussion
with the City Attorney I guess, but obviously the
Chief was privy to this information.

Yes.

Okay. And presumably he was there at that meeting
for a reason.

I went to the City Attorney because I didn’t know
who else to talk with and that seemed the reasonable
thing to do. The Chief was there, yes. I didn’t

S

ask for the Chief to be there.
Okay. And you did not direct the'Chief to send that

information on to the State Police.

I 4id not.

Now, you are aware that the Chief did submit that
information to the State Police?

Yes.

And how did you become aware of that?

KAL~-REPORTING (616) 343-2200
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I don’t know, I don’t know.

Okay. You recall having any discussion with Chief

Hetrick about that information and what should be

done with that information?

No.

Do you know if he was directed by you or anybody

else to pass that information along tec the State

Police?

I only know that I did not direct him.

Do you recall if the Chief provided you a copy of

his letter to the State Police?

I think Bob Cinabro did.

Okay. That might be at least one way you might know

what happened?

Yes.

Okay. So it’s your testimony as I understand it,

that even though this additional information went to
—~—

the State Police, that was not at your request or at

your direction and yog,d;n't know'exactly why it

went there.

I didn’t direct anybody to do it.

Okay. All right. And you also don’t know if

anybody else did, you’‘re saying you did not.

I did not.

And I’m asking you whether you know if anyone else

KAL-REPORTING (616) 343-2200
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firms go about checking the background of individual

potential candidates?

Not really how, I know they do. They gave us all
sorts of information but exactly how, no.

You are aware that they do police background checks;
are you not?

Yes.

Okay. And in Mr. Ott’s case did it occur to you
when you passed this information along to the Chief
that you got from Dr. Chandler allegedly, that that
would end up in a police file and would be available
for future employers of Mr. Ott to take a look at --
No.

(Continuing) -- if they did background checks?

No.

You didn’t even think about it,.

No.

Now, since the paper had repo;led that Mr. Ott had
registered the handgqn,-why was it so ilmportant
about the time of your conversation with the chief
and the City Attorney that this Chandler information
be passed along? Why was that so important to you?
The City Attorney was the person I went to for

advice as a Commissioner and that’s what I did. I

didn’t know what to do with it so I went to Bob.

KAL-REPORTING (616) 343-2200
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56
Well, why would you have to do anything with it?

I didn’t know 1f I had to do anything with it.
okay. Because obviously you weren’t a witness.
No.
You obviously didn’t see a handgun.

MR. BOGREN: It’s been asked and

answered.

BY THE WITNESS:

A

No, I never saw a handgun.

BY MR. McWILLIAMS:

Q

Uh-huh. So why would you take it upon yourself to
do something with that information?

I didn’t really do anything with the information, I
went for advice.

Okay. Miss Jackson, given what you know today, do
you think you were careless or reckless in passing
along information that you did not have personal

N
knowledge of?

MR. BOGREN: Object to form of the

guestion, also calls for a legal conclusion.

You can answer.

BY THE WITNESS:

A

Was I reckless?

BY MR. McWILLIAMS:

Q

Yes, were you careless or reckless --

KAL-REPORTING (616) 343-2200
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you know the article I’m talking about?
Yes.
Okay.

MR. BOGREN: (Indicating).

MR. McWILLIAMS: Thank you.
In this article you are quoted as saying that, if my
Administrative Assistant did that to me, I'd fire
him but I have three other people and like it or
not, we still have a society that’s afraid to do it
because he’s black.

You’re obviously talking about firing Mr. Ott
because of something that you were unhappy with in
November of ’85. Now maybe that occurred that week,
maybe it occurred scme period of time prior to that
date.

Why would you focus on Mr. Ott’s skin color in
making this comment to the media?

I didn’t focus on his skin co;g;, I focused on his
performance. . ~

You don’t understand f%at by talking about, there’s
no guts to fire him because he’s black, that you are
not bringing his skin color into the discussion?

But that doesn’t mean I was focusing on it because I

brought it into the discussion.

Okay. Why bring it into the discussion?

61
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62
Because there were Commissioners that were afraid

that there would be an uproar if he was fired. They
were concerned about the black community and the
reaction of the black community.
And they told you that?
Yes.
Who are we talking about?
We’re talking about Mayor Annen, we’re talking about
then Commissioner Larson --
You said Larson; did you not?
Yes.
Okay. Did you say Ed Annen?
Yes.
Okay. Now, Barbara Larson didn’t have a problen
being part of the move to get Mr. Ott to resign
however when he adid, in fact, resign though,
correct?
But that’s 18 months later.

-
Okay, or thereabouts 18 months later. How long had
you been on the City Commission at this point in
time?
Two years.
okay. In fact, this article appeared November éth,
1995 on a Monday. 2and the little beox in the article

suggests that the election -- the Commission -- City

KAL~-REPORTING (616) 343-2200
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MBRC A, OTT,
Plaintiff,

-vs- CASE NO. 4:98-CV-125

ZADIE JACKSON, individually and
in her capacity as a membexr of
the Kalamazoo City Commission,
the KALAMAZOO CITY COMMISSICH,
and THE CITY OF KALAMAZOO,
jointly and severally,

HON. ROBERT HOLMES BELL

VOLUME 2
Defendants

DEPOSITION
of MARC A. OTT, a witness called by Defendant,
taken before Yvonne E. Lantz, Certified Shorthand
Reporter and Notary Public, at 417 Seymour, Suite 9,
Lansing, Michigan, on Tuesday, March 23, 1999, noticed

for the hour of 9:00 a.m.

S

~ COPY

O’ BRIEN & BAILS
Certified Shorthand Reporters
Grand Rapids - Kalamazoo - Battle Creek
Bloomfield Hills - Jackson - Lansing
Toll Free (800) 878-8750
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MARC A. OTT 3-23-99

you any questions about why you were no longexr with
Kalamazoo?

Generally I remember talking about that.

And how did you respond tce that, if you can recall?

As I did in Durham, again, I felt that T needed to be
mindful of my separation agreement with the City of
Kalamazoo, so again I generally characterized it as a
mutual agreement between the two of us to separate.
Okay. In the phone interview with Oakland County, were
any questions asked you about the gun incident, the
investigation performed by the state police?

I don‘t recall.

Okay. Other than the letters that we see in the file
here, November 6, December 16 and the November 25 of
1997 and the phone interview, did you have any
communications or contacts with Oakland County
pertaining to your application?

Other than interviews and the paper you see here, no.
Okay. Did anyone tell you what was the rationale behind
the decision not to gelect you?

No, and you’ve asked me that now, and 1I’m probably gcing
to continue to do that with respect to each of these.
Okay.

And I guess I just want to say for the record that I’ve

been in this business a long time and, quite frankly,

198
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MARC A. OTT 3-23-99

you know, what you’re asking me was I asked about is
typically the kind of thing in terms of a reason for not
selecting someone that you’re not apt to hear. You
know, the profession I'm in, it’s a pretty tight circle,
so to speak, particularly within your own state.
Everybody generally knows or has heard of everyone anad
when something happens in another municipality,
particularly among, you know, city managers and what
have you, we hear about it, and people talk to each
other, and so it isn’t necessarily something that in the
city management professicon that someone is going to ask
you about or certainly not share with you as a reason
for your not getting selected for a position.

That doesn’t mean that they don’t know, and I
would tell you just based on my experience that, in
fact, they do know because they make those kinds of
inquiries, you know. It’s the kind of off the record
stuff, vou know, that people do, you know, one mayor
calls the other or city manager calls another city
manager about an applicant, a candidate for deputy or
assistant city manager and they find out, and they make
decisions based on that kind of information and I have
no doubt, based on 18 years of experience, that that
occurred in my case.

Okay. Well, let me just make sure that I understand so

198
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MARC A. OTT 3-23-99

marked for identification.)
BY MR. CALLAHAN:
Back on the record. Mr. Ott, I’d like to refer you to
interrogatory question twelve in your answer and it’s on
page ten of your answers and you were asked in this
interrogatory, State each and every fact upon which you
relied to support vour allegation that Zadie Jackson was
motivated in any of hexr actions by dislike and racial
animus towards plaintiff and your answer was, subject to
other discovery, she engaged in race baiting with her
fellow commissioners and the media, indicating that she
would fire me and that they were afraid to because T aﬁ
black. Also I am informed that she has also made known
her views about the place of black men in her capacity
as an employee, as registrar of Nazareth College, which
if true, reflects a low disregard and bigotry towards
black men. You recall providing that answer?

Yes.,

S,
And I just want to break that answer into twoc parts,

~
based upon the sentences there. ?he race baiting that
you’re referring to in there in the media indicating she
would fire you and that other commissioners were afraid
to because you were black, since it -- was the statement

attributed to her in the article, New Leader May Signal

A Fresh Start With Ott, which had been marked as Exhibit

241
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MARC A. gTT 3-23-99

2 at the first day of your deposition, is that a fair

statement?

Yes, 1t is.

Okay. Are you aware of any other articles that would

pertain to that statement that she was race baiting and

that other commissioners were afraid to terminate your

position because you were black?

No, 1I'm not.

Okay. Since signing that interrogatory answer on March

9, 1999, have you been able to come up with other facts

that would support that allegation?

No, but I have not really had an opportunity to have any

substantive discussions with my attorney since the last

deposition, so I would at this point continue to stand

by this statement for the time being.

Okay. And the question, then, would be this is the only

fact that you have in ycur possession that would support

that allegation, what was contained in this article, and

g,

then something that she said about the place of black

men in her capacity 25 gegistrar‘pf Nazareth College?

Yes, subject to other discovery.

Okay. And the second part of that answer pertains to --
MR. McWILLIAMS: ©Now, Mr. Callahan, let me

just say, so that it‘s clear what we’re talking about

too, we did take three depositions ourselves or 1 did

242
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MARC A. OTT 3-23-99

last week, I believe, or ten days or so ago, in
Kalamazoo, and it could very well be that some of the
information that arose out of those depositions would
likewise be supportive and consistent with our response
here in terms of facts that tend to support that.

MR. CALLAHAN: Okay.

MR. McWILLIAMS: And so it’s clear, I haven’'t
had the chance to discuss that in any kind of detail
with Mr. Ott for this deposition.

MR. CALLAHAN: Okay. And that can always be
covered by supplementation of answers.

BY MR. CALLAHAN:

But the second part of yourlinterrogatory answer
pertains to statements attributed to Zadie Jackson in
her capacity as registrar of Nazareth College, and in
particular, you answer in interrogatory 14 that the
person who would support that testimony would be someone
by the name of Anderson?

=8
Um—hum.

~
OCkay. And who's thq&)Aﬁderson individual, can you tell
me, please?
I’m acqguainted with the Anderson femily, in fact, became
acguainted with a number of sons when I worked in the

City of Grand Rapids and that’s essentially how I know

of the family. Excuse me.
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MARC A. OTT 3-23-99

(Cff the record discussion.)
BY MR. CALLAHAN:
Back on the record. I believe in your interrogatory
answer you identify him as witness 30 on your witness
list and that would be a David Anderson?
Yes.
Okay. And what did David Anderscn allegedly hear Zadie
Jackson say?
He didn’t say it directly to me, this is information
that was related to me by my attorney and in the course
of discovery, I think we’re going to be able to be more
specific about in regard to what Mr. Anderson has to say
relative to Zadie Jackson and her comments about black
men.
Well, what is your understanding of what Zadie Jackson
allegedly said to or around David Anderson?
Again, because I want to be real accurate about my
understanding, you know, at this time I would prefer not

Ny
to answer and until I have hadﬁén opportunity to have a

N
-

more specific discusg}oﬁ about this issue with my
attorney. |

Well, and I’'m not asking you for specifically what he
said but what is your understanding of what he said?
My answer to your guestion --

MR. McWILLIAMS: Let me do this because the --

244
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MARC A. OTT 3-23-99

police report and what you testified to previously in
this proceeding that would be -- would constitute
disparaging remarks that Zadie Jackson made about you?
I mean, is there anything that we haven’t covered yet?
I don’t have anything to add at this time.

Okay. And there’s nothing that you’'re aware o0f?

No, if I was, I would state it now.

Okay, okay. And the same thing with Gary Hetrick,
whatever disparaging comments she made to Hetrick would
be contained in that police report and in what you
already testified to?

Yes.

Okay. Hypothetically speaking now, is it your position
that Zadie Jackson or any other commissioner or city
official would have been precluded from reporting if
they suspected or believed that you had committed a
crime like murder?

Excuse me?

Okay. Let’s assume that Zadie Jackson or a city
commissioner or a city official had reason to believe
that you had committed murder, hypothetically speaking.
Is it your position that they would have been precluded
by that non-disparaging clause in the separation
agreement from reporting that to an investigator or the

police?

N
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MARC A. OTT 3-23-98

MR. McWILLIAMS: I'm going to object to that.
That calls for a legal conclusion, it also calls for
speculation and so I'm going to object to it on that
basis. I would also additionally object because I don’t
think the way you put that question is really relevant
to the guestion that will have to be answered in part
relative to this case because you said they had reason
to believe and we are ~-- I think you will see from our
claim that the nature of the kinds of allegations that
Ms. Jackson was passing along does not rise to that
level of truly having a reason to believe, it’s really
maintaining and carrying out her agenda to undermine at
each opportunity she had Mr. Ott, even after he had
given her what she wanted in terms of his managerial
head.

MR. CALLAHAN: And my guestion is directed
towards is it the understanding of what could or could
not be done under the boundaries of this non-disparaging
clause, so if you could read him back the question and
your objection is on-the record.

MR. McWILLIAMS: Yeah.

(Regquested portion of the record

was read by the reporter.)
THE WITNESS: No, if they had -- if they had

reason to believe I had killed someone, but, again, you

256
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Monday, November 6, 1995

Kalamazoc

New leaders
may signal
a fresh start
with Ott

T E FINNLRT Y
KALAMAZOO CALLTTE

The glection of anew Kalamazoo City Comunission
Tuesday may improve its uneasy relationship with
City Manager Marc Ort, whose aclions orne cormnmis-
sioner says are tolerated because Ou is black.

Problems between Ott and some current commis-
Sloners were atred 1n Janvary when Ou called for the
commission to publicly assess his performance.

Commissioners Sally Appleyard, Curtis Hzan,
Zadje Jackson and Barbara Larson all compliained
about communications with the manager, saying Ott
had cut off their contact with other employces and
didn't brief them on tssues wntil days or even hours
before conumission meetings.

Jackson said
she has been frus-
Irated  enougn
with Ort to want
o fire him,

“JIf my adminis-
tranve assistant
did thatiome I'd
nee hiny But |

STV SRR LI F Y P T

navs  In o have

tren ather pens NO 7 C}‘gr:
Fiee oibrr pore V7 1995
NN S I

I A socnety

that’s afraid to

do 3t beeause [

ne's black.

There's not the
guls to do "
satd Jackson.

"(t has nothing
to do with the
colov of hits skin, =
IU's the quality of Mark
what he doos T OU
think othars
have Bazked oY becaise he s biack,”

Olher comnnssioners deny that Ott's raca has dig
tated now they ezt him

Nt severi) have said privately that Ozt “plaved the
race card” when he called for public talks with com-
miSSHNErs over his performance in Jancary, The
audierce had a far greater number of blicks Dian
usually attend meetings and soms, such as for mer
mayer Beverls Moove, spake 1 O20s defense

On o he did not archratrate tha tusnoil at the
PISCUNT O DAy o raee Card

A least fivy covw commissionsis wol be elected
Finadre asnnly Jacksos and [o<on, be th camplt
TCHIER e Serrang re clectiany

Aty Jaseen anid Haan eneh pave Ot poor
Lodener s 1A fAavi el anh el an 4y

s

N O e £ 41 Form v g

{oah Rabin, center. widow of Isreel Prime Miaist
left, as her duvghtor Balia Philosaph tooks on at
stato at tho Knesset inJerusalem on Sundey.

Country thrust i

BY EYHAN URONNLH
THI BOSTON GLCHT
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Feom Page At

Ott also said he doesn't “know how to respond” to
Jackson's remarks about his race.

"1 am the city manager of Kalamaz60 and I realty
don’t know what my race has o do with that,” he
said

“As city manager [ am either performing my job
well or I'mi not," he saxd,

"] unk that anyone who would ralse the race
1s3ue . s outof touch with what 1 think are the sen-
tunents of the kind of people we have here in
Kalamazeo.”

Vice Mayor Alcxander Lipsey, who with
Cousstoner Robert St has baen a strong sup-
e of QL Ched o BDURGaNer Teouching tis
as o racial g s unfag,

“If Bob (Straits) or 1 feit ¢
there was a need to change Ipla" on

rmanagers,” LipSCy sald, con[inuingwba[

“we would have er.ough for-

tiude o beabletodo it 1 have always
Ott gat high marks for his N

performance in February done.

from Stais. Lipsey, Larson

and Mayor Edward Annen Mark ot

Jr, earning a “'satisfactory” City manager

overall score of 7.2 and 2
$5,266 raise.

“He's a very inteligent man. I think he's got a Jat
of greatideas,” Larson said. ] think I's just how he
communicates ... 1 think he will see the light and
change.” :

Said Ott: “] plan on continuing what I have always
done.

“Communications is a two-way street ... 1 have
always, I remain now, and 1 will In the fufure be
oner to doing all that | can o assure that there are
good communications between the mayor, commis-
s:on and the eity manager.”

The next commission wor't inelude any of the
scvent memhers who were erving when Ot was
maned cy manager i February 1993,

Or's 1enwee began o a controversial note when
the commission scuttled a national search and pro-
moted Ott frorn deputy manager. He was naned suc-
cessor (o James Holgersson in a 52 vote,

Anren, who was then vice mavor, and Haan
opposed the appownunent, caling it a power play
engineered by Moore, who Wwas then mayor, and
Gther conunjssioners - )

_"It’s probably a good opportunity for Mare to have’
3 new commission come on and let them make their
oam judgement on hen,” Soaits said.

. Candidates have talked about relations between
the commission and ¢ity manager during the cam-
Nairm. Most have sawd tie new commission spowid
uy 16 hory the hatehet with Ot and concentrate on -~
\orking as a team.

"] sce b as an opportunity to work with at least
Nve new city commissioners who I'msure wili come
. wilh a great deal ef energy ard enthusiasm,” Ot
s,

CORRECTIONS

Tne Kalamazoo Gaza:te ct;rrecls errots of
fact appraring in its editions. 1f you know of
an error. please call 328 2735 or the depart-
ment editor

- §

Some egditions of ¥riday's Gazette incorrect-
ly histed an age for Maria Mungutia, who was
pictured on Page Ct eaiing lunch on the
Nalanazoo Mall with her Syearold relative,
Bradley Maunguia. Lo

) <] .
An election gulde on Pago B6 jn Sunday’s

Gaze'te incorrecly lisied the ocrupation of
Jann Zull, a candldate for Poriapra Citv

Prasidont Clinton and Israell Ambassa:
dolancs book for slaln Israall Prime Mi
Washlngton. First lady Hillary Rodham

RABIN

From Page Al

she

Yoru
pare
bere

under a bright Jerusalem sun:
"Now 1t falls to all of us wha love
peace and all of us whio toved him
to carry on the struggle for which
he gave 1Ude and for which he gave
his life”

Clinton's tribule 100k a person-
al tone for the man he called a
“chaver,” Hebrew for (nend He
affectionatety rvecalled Rabin's
Juck of prutense and formality
Rabin, who always preferred the
company of grrufl soldicrs (o that
of diplornats, had come to a black-
tie dinner in Washington 1n
Septemper without the black Qe

"Sa he borrowed one, and 1 was

privileged’ toiglralghten it for -,

hin+«sgid  Clinton, wearing a
Back skulleep. “To him, cere-
monies and wordd were less
imporiant than dedds

Tahin's widow;, Leah, who hzd
wept thyough most of the spoech-
es, smiled at hearing Clinten's
recolection

The most touching eulogy carne
front Rabin's granddauvghter, Noa
Hen Artzi, whio sald she wanted o
speak of the man, not the peace-
maker,

“Ygu are our hero, one woli”
the red-haired, freckled young
wemaly sad, weeplng as She
spohe of the gruff, ntenscly pri-
vate marn.

"You were 30 wonder{ll! st
said. "Osnes greater than [ have
culogized you, but nene knew the
softness of your caress as I For
tihat halfsinile of yours that
always said everything, the smile
that {s no longer there. 'There is no
fecling of revenge in me for the
pain does not allow the space.”
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARC A, OTT,
Plaintiff File No. 4: 68-CV-125

V.
HON. ROBERT HOLMES BELL
ZADIE JACKSON, individually and her
capaclty as a member of the Kalamazoo City
Compmission, and the CITY OF
KALAMAZQO, jointly and severally,

Defendants,
/

F IT DAVID AND

I, David Anderson, being under oath says:

1. That I reside at 1357 N. Rose Street, in the City of Kalamazoo, M1, 49007

2. That I am a former student at Nazareth College in Kalamazoo, MI, prior to it
closing.

3. That I had negative encounters with Zadie Jackson while she was employed there
performing duties in the Registrar’s Office which caused me to Believe that she did not like
black people, especially black men and that she had a niegative attiu}d\e toward blacks.

4. That on one occasion she questioné;i me as to why | was interested in Nazareth
College because in her words “there was nothing but young white women here.”

5. That 1 also had her accuse me of being a “trouble-maker” because I was not
pleased that she failed to provide in a timely fashion certain of my Nazareth College records that

1 needed for other purposes.

6. That these encounters with Ms. Jackson occurred during the early 1990’s.



7. That this afftdavit is based upon my personal knowledge and I am competent to

testify to the same and will so testify if called as a witness.

%/c//

Dawd A derson

Further, 1 sayeth not.

STATE OF MICHIGAN

g N N

COUNTY OF KALAMAZOO

Subscribed and affirmed 10 before me/@(i«,// fy//{;%
Notary Public, Ingham County Michigat &R acting and < Z7ts

Kalamazoo County Michigan, by David Anderson
thlsm day of March, 1999. My commission expires: 3/,27/0 2
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARC A. OTT,
Plaintiff,

vs File No: 4: 98-CV-125

ZADIE JACKSON, individually and in

her capacity as a member of the

Kalamazoo City Commission, the KALAMAZOO

CITY COMMISSION, and the CITY OF

KALAMAZOO, 3jointly and severally,
Defendants.

DEPOSITION OF GARY HETRICK
Taken by the Plaintiff on the 10th day of March, 1999, at
the offices of Michael S. Bogren, 535 South Burdick, '
Suite 256, Kalamazoo, Michigan, at 12:10 p.n.

APPEARANCES:
For the Plaintiff: Mr. Melvin S. McWilliams
Melvin S. McWilliams & MAssocliates
417 Seymour, Suite 9
Lansing, MI 48933
e
For the Defendant: Mr. Michael S. -Bogren

Plunkett & Cooney
535 &. Burdick, Suite 256
Kalamazoo, MI 49007

Reported for
KAL-REPORTING

By
Mlichele A. Toth . é
CSR-2702 CP-RPR A@??é%%%ﬁééy

30559 |

KAL-REPORTING (616) 343-2200
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she wasn’t there.

Yes, I didg.

Okay. And presumably you knew that there was
nothing in the statement from Dr. Chandler that
indicated he had seen a gun.

That’s correct.

Even 1if you believe her version of that statement,
correct?

That’s correct.

Okay. In your 26 years of experience have you seen
any instance 1in which somecne was charged with
carrying a concealed weapon 1n which no one saw them
with a concealed weapon?

No.

Okay. When you passed that information along to the
State Police, just based upon your kKnowledge and
experience, did you expect Mr. Ott to be charged
with carrying a concealed weagfn at this reception?
I didn’t have an expectation one way or the other.
Okay. Was there a reason why yod would pass that
information along?

Yes.
Okay. Why would you pass that information along?
The information that was being relayed to me would

give indication, based on what was said, that Mr.

KAL-REPORTING (616) 343-2200
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I take it in April of ’97 you knew that that had
been cured by him registering the handgun.

I don’t recall if I did or not.

Okay. Let me just hand you Deposition Exhibit 3 and
that was an article that appeared in the Gazette.
The indication 1s March 27th and I’m not asking you
to assume that that date is right but -- actually I
am, assuming that that date is right, do you recall
reading that article in the paper? Would that be
something you would have paid attention to?

S——

I don‘t recall if I read this article or not.

Okay . So you don’t know if, in fgct, you were awayre
at the time of your April 28th letter that Marc Ott
had registered the handgun.

I don‘t recall if I was aware of that information or

not, no.

Okay. Now, did Miss Jackson ask you to forward this

KAL-REPORTING (616) 343-2200
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARC A. OTT,
Plaintiff File No 4' 98-CV-125

v
HON. ROBERT HOLMES BELL
ZADIE JACKSON, individually and her
capacity as a member of the Kalamazoo City
Commission, and the CITY OF
KALAMAZOO, jontly and severally,

Defendants,

AFFIDAVIT OF DR. RAIL PH CHANDLER

[, Ralph Clark Chandler being first sworn deposes and says as tollows:

1. That I reside at 1553 Grand Avenue, Kalamazoo, Michigan.

2. That I know both Zadie Jackson and Marc Ott.

3 That [ am employed at Western Michiéan University at the School of Public Affairs
and Administration andbe»Zadie Jackson-en;'xhi:@m former studentg of mine

4 That I have reviewed the excerpt of the State Police Incident Report pertaining to
Incident 05-0000850-97 which contains my interview as conducted by D/Sgt James Martemucci
of the State Police.

Bt Lo 170 Tas,
5. That the report accurately depicts substantiall'y‘ what 1 related to D/Sgt James

A

Martemucci concerning my discussion with Zadie Jackson and what she said 1o me.



6. That during the conversation Zadie Jackson stated to me that her contact with Marc
Ott has not been favorable; that Ott was quite abrasive; that when she requested something from
Ott while she was Commissioner and he was City Manager that he told her it wasn’t any of her
business; and that she did not like him very well, among other things.

7. That I related to her that although [ was a friend and supporter of Marc Ott, I had
allowed some of the newspaper coverage to get to me, specifically when [ embraced Ott at a
reception for Detroit Mayor Dennis Archer [ had felt something on his person and immediately
thought of it as being possibly a handgun.

8. That the object was not in fact a handg‘un but a pager.

9. That I did not tell Zadie Jackson that it was a handgun, nor did [ see a handgun and
that | indicated to Zadie Jackson that it was “a shame that even a friend of Marc Ott would allow
all of the information that was being made public to make him think that this pager may have in
fact been a weapon, when in fact it was not”.

10. This Affidavit is based upon my personal knowledge and 1 am competent to testify to
the same and will do so if called as a witness.

Further, I saith not.

W&{. e T2

Ralph Clark Chandler

L/ Subscribed and swom to before me, ﬂ(/ﬂ/ E L prnt, Notary Public,
i LS Kaw/n Co - v
Fe7s ng’ ~

ZZ/dﬁ‘f; oz~ County, Michigan, this /7 7 day of May, 1999. Mv commission expires. 7/0.2 3/9003

JUNE E, CLEMENCE
Notary Pubiic, Van Buren County, MI
ACTING IN KALAMAZ00 G0.

My Commission Expires 04/23/2003

o



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARC A. OTT,
Plaintiff File No. 4: 98-CV-125

V.
HON. ROBERT HOLMES BELL

ZADIE JACKSON, individually and her
capacity as a member of the Kalamazoo City
Commiussion, and the CITY OF
KALAMAZQO, jointly and severally,

Defendants,
/

AFFIDAVIT OF DAVID ANDERSON

I, David Anderson, being under oath says:

1. That ! reside at 1357 N. Rose Street, in the City of Kalamazoo, MI, 49007.

2, That I am a former student at Nazareth College in Kalamazoo, M1, prior to it
closing.

3 That [ had negative encounters with Zadie Jackson while she was employed there
performing duties in the Registrar’s Office which caused me to believe that she did not like
black people, especially black men and that she had a negative attitude toward blacks.

4, That on one occasion she questioned me as to why 1 was interested in Nazareth
College because in her words “there was nothing but young white women here.”

5. That I also had her accuse me of being a “trouble-maker” because I was not
picased that she failed to provide in a timely fashion certain of my Nazareth College records that
[ needed for other purposes.

6. That these encounters with Ms. Jackson occurred during the early 1990°s.



G

7. That this affidavit is based upon my personal knowledge and I am competent to

testify to the same and wall so testify if called as a witness.

Cppifomle

David Ax;véerson

Further, I sayeth not.

STATE OF MICHIGAN

N e N

COUNTY OF KALAMAZOO

Subscnibed and affirmed to before me/%éa./ /%%4»«

Notary Public, Ingham County Michigarf ctinind -~
Kalamazoo County Michigan, by David Anderson
thisAS 74 day of March, 1999. My commission expires: 37244 3
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARC A. OTT,
Plaintiff,
-vs- CASE NO. 4:98-CV-125
ZADIE JACKSON, individually and
in her capacity as a member of HON. ROBERT HOLMES BELL
the Kalamazoo City Commission,
the KALAMAZOO CITY COMMISSION, VOLUME 2
and THE CITY OF KALAMAZOO,
jointly and severally,

Defendants

DEPOSITTION
of MARC A. OTT, a witness called by Defendant,
taken before Yvonne E. Lantz, Certified Shorthand
Reporter and Notary Public, at 417 Seymour, Suite 9,
Lansing, Michigan, on Tuesday, March 23, 1999, noticed

for the hour of 9:00 a.m.

COPY

O’'BRIEN & BAILS
Certified Shorthand Reporters
Grand Rapids - Kalamazoo - Battle Creek
Bloomfield Hills - Jackson - Lansing
Toll Free (800) 878~-8750
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MARC A. OTT 3-23-99

Okay. Some of the positions you applied for appear to
be deputy jobs?

Deputy and assistant manager, yeah, sure.

Okay. 1Is there a reason why you started looking &
deputy jobs?

Yes.

. Or assistant jobsg?

Yes.

Why is that?

Well, after a while, I mean, it became clear to me that,
you Kknow, given the nature of the selection process for
a city manager, that is to say that that process
ultimately 1is very public which involves elected
officlals, makes 1t difficult ultimately for the
prospective employer and/or elected officlals to accept
and appoint what may be perceived as a controversial
candidate, you know, and I think that my attempts to
obtain city manager positions were being impacted by
that reality, and so after so many negative responses to
my attempts to obtain another city manager’s position,
to kind of remove myself from that, the public process
that’s associated with the hiring of a city manager, 1
knew that, you know, that positions like deputy city
manager and asslstant city manager were not as public

and the hiring decision, you know, was typically just

300
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MARC A. OTT 3-23-99

the city manager’s and so it wasn‘t subject to the kind
of public scrutiny that a manager’s job was and so any
negative information about me or controversy surrounding
me would not be as much of an issue for that reason, and
because city managers generally understand what happens
to city managers.

Okay.

And it’s not as much of an issue for them.

Okay. Now, the City of Rochester Hills where you’re
working now has perhaps a unique form of government?
It’s not unique, 1t’s just a strong mayor form of
government.

Strong mayor form, okay.

The hybrid is the fact that this particular mayor has
decided to make the position that I hold that
traditionally was known as assistant to the mayor to
function as the city administrator, and so I function in
that capacity much as I -- much like I did as a city
manager in Kalamazoo. There are some significant
differences but in terms of, you know, by and large
being responsible for day to day operations, that’s what
I'm responsible for.

But he’s also your boss and you have to please him?

He’s my direct supervisor, that’s right.

Okay. And let me just ask you, is his status as mayor,

301
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MARC A. OTT 3~23-99

his title as mayor, subject to just the vote of the
people or does he owe his title as mayor to a vote of
the Rochester Hills City Commission?
To the people, he’s elected at large.
Okay, all right.
He’s up for re-election, I might add, in November, which
is stressful.
Do you know what would happen if he did not get
reelected?
I'd be out of --

MR. CALLAHAN: Objection, calls for
gpeculation.

THE WITNESS: No speculation.

MR. McWILLIAMS: Okay.

MR. CALLAHAN: I have got the objection, you
can answer. |

THE WITNESS: OQOkay.
BY MR. McWILLIAMS:
Has, in your discussions with the mayor, has he made it
clear what would happen if he is not reelected?
I would be out of a job.
Okay.
In fact, my letter of understanding, you probably don’t
have it because page two is missing, tries to deal with

that in terms of my -- the way my compensation package

302
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARC A. OTT,
Plaintiff,

Vs File No: 4: 98-CV~-125

ZADIE JACKSON, individually and in

her capacity as a member of the Kalamazoo

City Commission, the KALAMAZ00 CITY

COMMISSION, and the CITY OF

KALAMAZOO, jointly and severally,
Defendants.

—_— e, em e~ — — em Emm — — s e — o cmw m—— —

DEPOSITION OF RAY AMPEY
Taken by the Plaintiff on the 10th day of March, 1959, at
the offices of Michael S. Bogren, 535 South Burdick,
Suite 256, Kalamazoo, Michigan, at 3:40 p.m.

APPEARANCES:

For the Plaintiff: Mr. Melvin S. McWilliams
Melvin S, McWilliams & Assoclates
417 Seymour, Suite 9
Lansing, MI 48933

For the Defendant: Mr. Michael 5. Bogren

Plunkett & Cooney
535 S. Burdick, Suite 256
Kalamazoo, MI 49007

Reported for
KAL-REPORTING
BY

Michele A. Toth
CSR~2702 CP-RPR

KAL-REPORTING (616) 343-2200
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Mr. Ott’s resignation occurred at the City
Commission meeting on January 27th, 1997.

The reason why I say this is because myself and
Chief Hetrick were assigned to go across the street
to guard the Commissioners in a closed-door session.
Okay.

It was brought to my attention that they were
concerned Marc was going to come in there with the
weapon and shoot them or do something to this effect
but I wound up being the guard outside the door.
Okay. You say it c;me to your attention that that
was their concern. Now, you were not in the closed
sesgsion, correct?

That is correct.

Okay. But you clearly understood that you were to
guard that Commission meeting.

That is correct.

Okay. And I take it you probably had your service
revolver, correct?

That 1s correct.

All right. Do you know who would have brought that
information to your attention?

To what, guard the door?

The concern about Marc 0Ott coming in and --

That came to my attention by Chief Hetrick. As to

12

KAL-REPORTING (616) 343=-2200
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where he got it, I don’t have any knowledge of that.

Okay. And I take it nothing happened at that
special meeting of the City Commission.

That is correct.

Okay. Did you also perform —-- Did you stick around
until the evening meeting, the 7 o’clock meeting
also?

That is correct.

Okay. Now, do you recall if there was a closed
session in conjunction with that meeting?

I don’t recall, I just remember the open meeting.
Okay. And there was no trouble of any kind at that
meeting?

No.

Okay. Now Mr. Ampey, I know you’re retired from the
Department of Public Safety. When did your
retirement become effective?

February 1998.

Now Mr. AaAmpey, let me ask you if you were

involved -- Strike that. You are aware that Chief
Hetrick did request that the State Police
investigate allegations concerning Marc Ott having
an unregistered handgun.

Yes.

Okay. Were you involved in that decision?

KAL-REPORTING (616) 343-2200




UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARC A. OTT,

Plaintiff
\'2 File No: 4: 98-CV-125
ZADIE JACKSON, individually and in her HON. ROBERT HOLMES BELL

capacity as a member of the Kalamazoo City
Commission, the KALAMAZOO CITY
COMMISSION, and the CITY OF
KALAMAZOO, jointly and severally,

Defendants
/
Melvin S§. McWilliams (P26792) Michael S. Bogren (P34835)
MELVIN S. MCWILLIAMS, P.C. PLUNKETT AND COONEY, P.C.
Attorney for Plaintiff Attorneys for Defendants
417 Seymour, Suite 9 535 South Burdick, Suite 256
Lansing, Michigan 48933 Kalamazoo, Michigan 49007
Telephone: 517/482-4928 Telephone: 616/382-5935
PROOF OF SERVICE

Melvin S. McWilliams does hereby state on the 13th day of May, 1999, he did serve via
United States First Class Mail PLAINTIFE’S ANSWER TO MOTION FOR SUMMARY
JUDGMENT AND PLAINTIFE’S BRIEF IN OPPOSITION TO DEFENDANT’S MOTION
FOR SUMMARY JUDGMENT:

Michael S. Bogren, Esq.
Plunket & Cooney, P.C.

535 South Burdick, Suite 256
Kalamazoo, MI 49007

by enclosing same 1n a pre-addressed, pre-stamped envelope and depostiting same in the United
States Mail.

Dated: May 13, 1999 /7/////% /7// 77 %///b\

Melvin S. McWilliams




T MelvinS. McWilliams, P.C.
Abtornay at Luw

417 Seymour, Suite 9
Lansing, Mi 48933

Melvin S. McWilliams Telephone: (517)-482-4928
Fax: (517) 372-9740

May 13, 1999
To. Resident Deputy Clerk RE: OTT v. JACKSON, et al.
U.S. Distnict Court for Western District
of Michigan
315 West Allegan Case # 498-CV-125

Lansing, MI 48933
Hon. Robert Holmes Bell
ENCLOSED PLEASE FIND THE FOLLOWING:

Affidavit Notice of taking deposition
Answer & Affirmative Defenses Notice of Hearing
Amended Notice Order
Answer to Complaint Petition
Answer to Interrogatories Pretrial Statement
Appearance Proof of Service
Appearance & Demands Stipulation & Order

A__ Brief Subpoena

' Certificate of Service Summons
Complaint/Counterclaim Witness & Exhibit List
Fee Z Other:
Interrogatories Busiper Yo U fom
Judgment of Divorce Ll Summpe g Sadi pin?
Jury Demand 4 7
Motion

Motion to Compel Discovery, Etc.

WE ASK THAT YOU TAKE THE FOLLOWING ACTION TO THE ABOVE DOCUMENTS:

File Sign before a Notary and
File & Return True Copies witness as requested
For you information Hold for 7 days and enter
No action required If no objections
Return with Proof of Payment Execute and return to office
Have Judge sign & return
true copies
Please contact me upon your review Other:

of the enclosure

Sincerely,

Uith, 00 e

Melvin S. McWitliams
Attorney at Law
MSM:kg
cc: Michael Bogren
Enclosures
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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

Ott,
Plaintiff(s),
v. Case No. 4:98-cv-125
Jackson, et al, Judge Robert Holmes Bell
Defendant(s).

DOCKET ENTRY NO. 30 (Defts’ motion for summary judgment) IS FILED IN AN
EXPANSION FOLDER



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

-

MARC A. OTT, l

Plaintiff, kq/ o "
File No: “#798-Cv-125 -}

\

V. ‘&E
HON. ROBERT HOLMES BELL '

ZADIE JACKSON, individually and

in her capacity as a member of

the Kalamazoo City Commission,

et al.,

Defendants.

RDER ING MOTION FOR ENLARGEME OF PAGE LITMITATT

Defendants have moved to file a brief in support of their
motion for summary judgment in excess of the twenty-five page
limit. For good cause shown, the defendants' motion is hereby

GRANTED. The Clerk of the Court is ordered to accept defendants'

brief for filing as of the date of this Oxrder.

ROBRERT HOLMES BELL
UNITED STATES DISTRICT JUDGE

S/ ; - o
Dated: b\v\)& ZO) to\c\ﬂ \W\M X(’{K S
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MAILING RECIPIENT LIST FOR 4:98-cv-00125 (gjf)
April 20, 1999

Melvin S. McWilliams, Esg.
Melvin S. McWilliams, PC
Capitol View Building

417 Seymour Ave., Ste. 9
Lansing, MI 48933

Michael S. Bogren, Esq.

Plunkett & Cooney, PC

535 S Burdick St., Ste. 2586

Kalamazoo, MI 49007
Kalamazoo



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARC A. OTT, Mes O&

Plaintiff,
CASE NO: 4:98-CV-125
vs.
HON. ROBERT HOLMES BELL
ZADIE JACKSON, individually and in
her capacity as a member of the Kalamazoo
City Commaission, the KALAMAZOO CITY
COMMISSION, and the CITY OF KALAMAZOQ,
jointly and severally,

Defendants.
/
MELVIN S. McWILLIAMS (P26792) MICHAEL S. BOGREN (P34835)
Attorney for Plaintiff PLUNKETT & COONEY, P.C.
417 Seymour, Suite 9 Attorney for Defendants
Lansing, Michigan 48933 535 South Burdick, Suite 256
Telephone: 517/482-49528 Kalamazoo, Michigan 43007

Telephone: 616/382-5935

STATEMENT OF GOOD CAUSE AND REQUEST
ALLOWING FILING OF BRIEF IN EXCESS
OF 25 PAGES

Pursuant to local Rule 30(c), Defendants request that this Court allow them to
file a brief in excess of the 25 page limit set forth in local rule 30(c) for the following

reasons, which Defendants submit constitute good cause:

\
c
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1. Plaintiff has filed a five count Complaint alleging breach of contract,

intentional torts, racial discrimination and substantive due process violations.

2. Defendants have filed a Motion for Summary Judgment, seeking

dismissal of all of Plaintiff's claims.

3. In order to properly frame the issues, and cite the appropriate case law,

Defendants had no choice but to exceed the 25 page requirement of the local rule.

4, Defendants submit that in order for the Court to be fully informed of the
issues, and the appropriate legal authority, a brief of the length submitted by

Defendants 1s appropriate.

5. Defendants feel that they have not included irrelevant fact, authority or
argument in their brief, nor have they been verbose in presenting the issues and
arguments to the Court.

WHEREFORE, for the above-reasons, Defendants request that the Court allow
the filing of a brief in excess of 25 pages.

RESPECTFULLY SUBMITTED,

PLUNKETT & COONEY P.C.
DATED: April 15, 1999

Mlchael S. Bog:ren (P(34835)
Attorney for Defendants

BUSINESS ADDRESS:
535 South Burdick, Suite 256
Kalamazoo, Michigan 49007

Direct Dial: 616/226-8822
00590 81289.32255



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
MARC A. OTT, mMrs
Plaintaff |
Vs.
U.S.D.C. Case No. 4:98-CV-125
ZADIE JACKSON, individually and HON: ROBERT HOLMES BELL

in her capacity as a member of the
Kalamazoo City Commaission, the
KALAMAZOO CITY COMMISSION,
and the CITY OF KALLAMAZOO,

jointly and severally,

Defendants.

/
MELVIN S. McWILLIAMS (P26792) MICHAEL S. BOGREN (P34835)
Attorney for Plaintiff PLUNKETT & COONEY, P.C.
417 Seymour, Suite 9 Attorney for Defendants
Lansing, Michigan 48933 535 South Burdick, Suite 256
Telephone: 517/482-4928 Kalamazoo, Michigan 49007

Telephone: 616/382-5935

PROOF OF SERVICE
STATE OF MICHIGAN )
)s8.

COUNTY OF KALAMAZOO )

Kim D. Somers, being first duly sworn, deposes and says that she is
employed by PLUNKETT & COONEY, P.C., and that on the 15th day of April, 1999,
she served a copy of the Statement of Good Cause and Request Allowing Filing of

Brief in Excess of 25 Pages; Defendant’s Motion for Summary Judgment and



Brief in Support of Motion for Summary Judgment, and Proof of Service upon the
following:

MELVIN S. McWILLIAMS, ESQ.

417 Seymour, Suite 9

Lansing, Michigan 48933

by enclosing same in a pre-addressed, pre-stamped envelope and depositing same in the

United States Mail.

\Cm /& v _EuA g~
Kim D). Somers :

Subscribed and sworn to before

me this 15th day of April, 1999.
/ \ ! _,' i

K(v A IS il e

00590 81289.26643
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o ' Skynse Business Center (616) 382-5933
: PLUNKETT ' : Suite 256 Fax (616) 382-2506
?C ONEY . 535 South Burdick Street www.plunkenlaw com
L Kalamacoo, MI 45007-6112

April 15, 1999

HAND DELIVERED

District Court Clerk

UNITED STATES DISTRICT COURT
B-35 Federal Building

410 Michigan Avenue

Kalamazoo, Michigan 49007

RE: Ott vs City of Kalamazoo, et al
File No. 4:98-CV-125
Our File No. 00590/81289
Dear Clerk:

Enclosed for filing please find. one original and one copy of the following:

1. Statement of Good Cause and Request Allowing Filing of Brief in Excess of 25
Pages.

2. Defendant’s Motion for Summary Disposition;

3. Brief in Suppoxt of Motion for Summary Disposition; and

4, Proof of Service.

Should you have any questions or concerns regarding these documents, please to not
hesitate to contact us.

Very truly yours,

PLUNKETT & COONEY, P.C.

hidlal I o

Michael S. Bogren
Direct Dial: 616/226-8822

MSB:kds

Enclosures

ce Melvin S. McWilhiams, Esq.

00590.81289.26644

Detroit Flint Gaylord Grand Rapids ~ Kalamazoo Lansing Marquetie Bloomfield

Hibls
Mt Clemens Petoskey Piusburgh
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United States District Court
Western District of Michigan
Southern Division

MARC A. OTT,

Norice”™*"

CASE NO. 4:98-CV-125

Y.

ZADIE JACKSON, et al.

TYPE OF CASE:

E CIviIL |:I CRIMINAL

E TAKE NOTICE that a procesding in this case has been sat for the place, data and time set forth below;

PLACE ROOM NO.
Courtroom 401
Federal Building
110 Michigan, N.W. DATE AND TIME
Grand Rapids, M1 49503 June 1, 1999 at 10:00 a.m.

TYPE OF PROCEEDING

Final pretrial conference rescheduled from May 27, 1999 to June 1, 1999
at 10:00 a.m.

ROBERT HOLMES BELL
UNITED STATES DISTRICT JUDGE

DATE: April 16, 1999 By: Susan Driscoll Bourque, Case Manager\)

TO: All counsel of record



41/ Seymour Ave., Ste. 9
Lansing, MI 48933

Michael S. Bogren, Esq.

Plunkett & Cooney, PC

535 S Burdick St., ste. 256

Kalamazoo, MI 49007
Kalamazoo



UNITED STATES DISTRICT COURT :
WESTERN DISTRICT OF MICHIGAN RN

R RN A
SOUTHERN DIVISION SR A A 0
. (/.».
MARC A. OTT, i
Plaintiff
v. File No: 4: 98-CV-125

HON. ROBERT HOLMES BELL
ZADIE JACKSON, individually and in her
capacity as 2 member of the Kalamazoo City
Commission, the KALAMAZOO CITY COMMISSION,
and the CITY OF KALAMAZOO,
jointly and severally

Defendants
/

Melvin S§. McWilliams (P26792) Michael S. Bogren (P348335)
MELVIN S. MCWILLIAMS, P.C. PLUNKETT AND COONEY, P.C.
Attorney for Plaintiff Attorneys for Defendants
417 Seymour, Suite 9 535 South Burdick, Suite 256
Lansing. Michigan 48933 Kalamazoo, Michigan 49007
Telephone: 517/482-4928 Telephone: 616/382-5935

PLAINTIFE’S FIRST AMENDED COMPLAINT
Comes now Plainuff Marc A. Ott, by and through his attorney, Melvin McWilliams, and
amends the original complaint filed herein amending Count IV and Count V as follows:
COUNT IV
Racial Discrimination
37.  Plaintiff incorporates by reference and realleges herein as though fully set forth

the allegations in paragraphs 1 through 37.



38. That the defendants’ conduct, by and through their agent and fellow City
Commissioner, Zadie Jackson, was motivated by her dislike and racial animus toward Plaintiff
Ott who is an African American.

39. That the Defendant City Commissioners were aware or should have been aware
of Jackson’s dislike for Ott and her racial animus toward him, but failed to censure or take any
action to control her actions as an officer and agent of the City of Kalamazoo and the City
Commission.

40.  That because of their knowledge of Defendant Zadie Jackson’s racial animus
toward Ott, their failure to take action to control her actions or censure her as an officer and
agent of the City of Kalamazoo and the City Commission, renders them liable for her actions.

41.  That at all times Defendant Zadie Jackson and Defendant City Commissioners
were acting under the color of State law as City Commissioners for the City of Kalamazoo,
Michigan.

42.  That defendants are liable to Plaintiff Ott both under provisions of Michigan’ s
Elliot-Larsen Civil Rights Act, M.C.L. 37.2101, et sequentia, and Title 42 United States
Code, § 1983.

43, That as a result of defendants’ actions, Plaintiff Ott has suffered the damages set
forth in {9 23, 24 and 29 above.

WHEREFORE, Plaintiff Ott prays for:

a. A judgment against Defendants jointly and severally, in whatever amount the

Court deems sufficient to redress his wrongs.

b. Exemplary damages where applicable.

2



C. Costs, interest and attorney fees.
d. Such other and further relief that the court deems proper.
COUNT V

Deprivation of Property Rights in Severance Agreement

44, Plaintiff incorporates by reference and realleges herein as though fully set forth the
allegations in paragraphs 1 through 43.
45.  That Plaintft possesses a property right in the provisions and benefits of the
Separation Agreement he entered into with Defendants.
46. That said Separation Agreement included a inter alia, Article 10, a non-
disparagement clause, which states in relevant part:
“In addition to whatever non-disclosure agreements and common
law obligations Marc A. Ott has, he also agrees not to say or do
anything that portrays the City, its commmissioners, administrators,
attorneys, employees, or services, in a negative light and further
agrees not to disclose confidential or sensitive information to
anyone. The Commissioners similarly agree not to say or do
anything that disparages Marc A. Ott, or portrays Marc A. Ott
in a negative light.”
47, That the actions of Defendants, and their agents, previously alleged and
incorporated herein by reference. infringed Plaintiff Marc Ott’s property interest in the Separation

Agreement in general and the non-disparagement clause in particular.

(OS]



deems sutficient to redress his wrongs. R -

b. Exemplary damages where applicable.
c. Costs, interest and attorney fees.
d. Such other and further relief that the court deems proper.

MELVIN S§. MCWILLIAMS, P.C.
Attorney for Plaintiff

Dated: December 1, 1998 By: /%é&c / %/%%M

MELVIN S. MCWILLIAMS (P26792)
Business Address:

417 Seymour, Suite 9

Lansing, Michigan 48933

Telephone: (517) 482-4928




3 Melvin §. McWilliams, P.C.

Abtorney at Law
417 Seymour, Suite 9
Lansing, M1 48933

Melvin $. McWilliams

—

o Ms. Mary Jo Schumacher, ADR Clerk
U.S. District Court tor Western District
of Michigan
452 Federal Building
110 Michigan N.W.

Grand Raptds, MI 493503

ENCLOSED PLEASE FiND THE FOLLOWING:

Affidavit
Answer & Affirmative Defenses
Amended Notice
Answer to Complaint
Answer to Interrogatories
Appearance
Appearance & Demands
Brief
Certificate of Service
Complaint/Counterclaim
Fee
Interrogatories
Judgment of Divarce
Jury Demand
Motion
Motion to Compe! Discovery, Etc.

1

]

Telephone: (517)-482-4928
fax: (§17) 372-9760

April 13, 1999

RE OTT v JACKSON, e al.

Case # 4:98-CV-125

Hon. Robert Holmes Bell

Notice of taking deposition
__ Notice of Hearing

Order

Petition

Pretrial Statement

Proof of Service

Stipulation & Order
__ Subpoena
______Summons

Witness & Exhibit List

X_ Other:

PuainaMESie Too =V
Amende & Complonat

WE ASK THAT YOU TAKE THE FOLLOWING ACTION TO THE ABOVE DOCUMENTS:

X _File

File & Return True Copies

For you information
No action required

Return with Proof of Payment

Have Judge sign & return
true copies

Please contact me upon your review
of the enclosure

MSM:kg
Enclosures

Sign before a Notary and
witness as requested
Hold for 7 days and enter
If no objections
Execute and retum to office

Other:

5o D Mt

Melvin S. McWilliams
Aftorney at Law



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION B A

MARC A. OTT,

Plaintiff

V.

ZADIE JACKSON, individually and in her

capacity as a member of the Kalamazoo City

Commission, the KALAMAZOO CITY
COMMISSION, and the CITY OF
KALAMAZOO, jointly and severally,

File No: 4: 98-CV-125

HON. ROBERT

MES BELL

Defendants

/

NOTICE OF TAKI

DEPOSITION

DUCES TECUM OF ZADIE JACKSON

Please take notice that the deposition

of Zadie Jackson will be taken at 10:30 a.m. on the

10th day of March, 1999, at the office of Michael S. Bogren, 535 South Burdick, Suite 256,

Kalamazoo, Michigan. Deponent is to bring with her the following documents:

1. Copies of your home telephone bills from September 1, 1996 to

September i, 1997,

2. Any and all documents in your possession, including but not limited
to, newspaper articles, memos, correspondence, or other tangible things

concerning Plaintift Marc Ott.

Dated: March 3, 1999

/%L/%Z//th

Melvin S. McWilliams (P26792)
Attorney for Plaintiff

417 Seymour, Suite 9

Lansing, Michigan 48933
Telephone: 517/482-4928



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN . .|
SOUTHERN DIVISION o e,

MARC A. OTT,

Plaintiff

V.

ZADIE JACKSON, individually and in her
capacity as a member of the Kalamazoo City
Commission, the KALAMAZQOO CITY
COMMISSION, and the CITY OF
KALAMAZOO, jointly and severally,

Defendants
/

NOTICE OF TAKING DEP

File No: 4: 98-CV-125

HON. RORERT HOLMES BELL

ITION OF GARY HETRICK

Please take notice that the deposition of Gary Hetrick will be taken at 1:30 p.m. on the

10th day of March, 1999, at the office of Michael S. Bogren, 535 South Burdick, Suite 256,

Kalamazoo, Michigan.

Dated: March 3, 1999 %M% ///%7//%@

Melvin S. McWilliams (P26792)
Attorney for Plaintiff

417 Seymour, Suite 9

Lansing, Michigan 48933
Telephone: 517/482-4928



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN Cea
SOUTHERN DIVISION T e

MARC A. OTT,
Plaintiff
V. File No: 4: 98-CV-125
ZADIE JACKSON, individually and in her HON. ROBERT HOLMES BELL

capacity as a member of the Kalamazoo City
Commission, the KALAMAZOO CITY
COMMISSION, and the CITY OF
KALAMAZOO, jointly and severally,

Defendants
/

NOTICE OF TAKING DEPOSITION OF RAY AMPEY

Please take notice that the deposition of Ray Ampey will be taken at 2:30 p.m. on the 10th
day of March, 1999, at the office of Michael S. Bogren, 535 South Burdick, Suite 256,

Kalamazoo, Michigan.

Dated. March 3, 1999 WW /j%////

Melvin S. McWilliams (P26792)
Attorney for Plaintiff
417 Seymour, Suite 9
Lansing, Michigan 48933
Telephone: 517/482-4928



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION S s
MARC A. OTT,

Plaintiff
v. File No: 4: 98-CV-125
ZADIE JACKSON, individually and in her HON. ROBERT HOLMES BELL

capacity 2s 2 member of the Kalamazoo City
Commission, the KALAMAZOO CITY
COMMISSION, and the CITY OF
KALAMAZQOQ, jointly and severally,

Defendants
/

Melvin S. McWilliams (P26792) Michael S. Bogren (P34835)
MELVIN S. MCWILLIAMS, P.C. PLUNKETT AND COONEY, P.C.
Atcorney for Plaintiff Attorneys for Defendants
417 Seymour, Suite 9 535 South Burdick, Suite 256
Lansing, Michigan 48933 Kalamazoo, Michigan 49007
Telephone: 517/482-4928 Telephone: 616/382-5935

PROOF OF SERVICE
Katherine Gancio does hereby state on the 3rd day of March, 1999, she did serve via
Telefax (616) 382-2506 and United States First Class Mail a NOTICE OF TAKING
DEPOSITION DUCES TECUM OF ZADIE JACKSON, a NOTICE OF TAKING
DEPOSITION OF GARY HETRICK, and a NOTICE OF TAKING DEPOSITION OF RAY
AMPEY to:
Michael S. Bogren, Esg.

535 S. Burdick, Ste 256
Kalamazoo, Ml 49007

A A ‘
Dated: March 3, 1999 /%7 ol /( /)_/@%Lu.{)

Katherine R. Gancio
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Melvin S. McWilliams, P.C. 3
Attormoy at Law

417 Seymour, Suite 9
Lansing, M1 48933

Helvin . McWilliams Telephone: (317)-481-4928°
Fax: (517) 3729760
March 3, 1999 D

To: Ms. Mary Jo Schumacher, ADR Clerk RE: OTT v. JACKSON, et al.
U S Distret Court tor Western Distnict
of Miclugan
4352 Federal Building Case # 4.98-CV-123
110 Michigan N.'W,
Grand Rapids, M1 49503 Hon. Robert Holmes Bell
ENCLOSED PLEASE FIND THE FOLLOWING:
Affidavit X__Notice of taking depositions
Answer & Affirmative Defenses Notice of Hearing
Amended Notice Order
Answer 10 Complaint Petition
Answer to Interrogatories Pretrial Statement
Appearance X Proof of Service
Appearance & Demands Stipulation & Order
Brief Subpoena
Certificate of Service Summaoans
Complaint/Counterclaim Withess & Exhibit List
Fee Other:
Interrogatories
Judgment of Divorce
Jury Demand
Motion

Motion to Compel Discovery, Etc.

WE ASK THAT YOU TAKE THE FOLLOWING ACTION TO THE ABOVE DOCUMENTS:

X _ File Sign before a Notary and
File & Retumn True Copies witness as requested
For you information Hold for 7 days and enter
No action required If no objections
Return with Proof of Payment Execute ang return to office

Have Judge sign & return
frue copies

Please contact me upon your review Other:
of the enclosure

Sincerely,

3 . .
) 7 7 Ty
) ol A Me KU/LM}Q‘
Melvin S. McWiliams e
Attorney at Law
MSM:kg
Enclosures
CC: Michael S. Bogren, £sq.
Marc Ott
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UNITED STATES DISTRICT COURT ™ **~" /bn = AZ
WESTERN DISTRICT OF MICHIGANAY 28 py 3, 5,
SOUTHERN DIVISION ..~
VESHL Fnagr e "'(fr:j'c;:
MARC A. OTT,
Plaintiff,
CASE NO: 4:98-CV-125
VS.

HON. ROBERT HOLMES BELL
ZADIE JACKSON, individually and in

her capacity as a member of the Kalamazoo

City Commuission, the KALAMAZOO CITY
COMMISSION, and the CITY OF KALAMAZOO,
jointly and severally,

Defendants.
/
MELVIN S. McWILLIAMS (P26792) MICHAEL S. BOGREN (P34835)
Attorney for Plaintiff PLUNKETT & COONEY, P.C.
417 Seymour, Suite 9 Attorney for Defendants
Lansing, Michigan 48933 535 South Burdick, Suite 256
Telephone: 517/482-4928 Kalamazoo, Michigan 49007

Telephone: 616/382-5935

ANSWER TO PLAINTIFE'S FIRST AMENDED COMPLAINT,
AFFIRMATIVE DEFENSES AND JURY DEMAND

NOW COME the Defendants, by and through their attorneys, PLUNKETT &

COONEY, P.C., and in answer to the Plaintiffs First Amended Complaint state:

GENERAL ALLEGATIONS

1. The Defendants are without knowledge or information sufficient to form a belief as

to the truth of the allegations contained in paragraph 1.




9.

Admitted.

Admitted.

There 1s no paragraph 4 contained in the Plaintiffs Complaint.

It 1s admitted that the City of Kalamazoo, through the action of the City
Commission, approved and entered into the separation agreement and general
release dated January 27, 1997, with Marc Ott. However, it is denied as untrue that
the Kalamazoo City Commission is a proper Defendant in this case, or is an entity
subject to suit.

Admitted.

The Defendants are without knowledge or information sufficient to form a belief as
to the truth of the allegations contained in paragraph 7.

The Defendants are without knowledge or information sufficient to form a belief as
to the truth of the allegations contained in paragraph 8.

Admitted.

10. The separation agreement and general release speaks for itself. The Defendants

admit that the Plaintiff has accurately recited a portion of the language contained in
the settlement agreement and general release. The Defendants are without
knowledge or information sufficient to form a belief as to the truth of the allegation
that the quoted language is the “relevant” part of the separation agreement and

general release.

11. The separation agreement and general release speaks for itself. The Defendants

admit that the Plaintiff has accurately recited a portion of the language contained in



the settlement agreement and general release. The Defendants are without
knowledge or information sufficient to form a belief as to the truth of the allegation
that the quoted language is the “relevant” part of the separation agreement and
general release.

12.1t is admatted that Plaintiffs counsel forwarded a letter to the City of Kalamazoo
dated Apnril 9, 1998, demanding arbitration. It is denied as untrue that paragraph
18 of the separation agreement and general release, or any other provision of that
document, provides for arbitration.

13.1t 1s admitted that the Defendants deny that thus matter is subject to arbitration.

14. Paragraph 14 does not contain allegations of fact to which a response is required, or

can be given.

COUNT I: BREACH OF SEPARATION AGREEMENT

15. The Defendants incorporate by reference paragraphs 1 through 14 of their answer
as if set forth fully herein.
16. The allegations contained in paragraph 16 are denied as untrue.
17.The allegations contained in paragraph 17 are denied as untrue.
18. The Allegations contained in paragraph 18 are denied as untrue.
19. The allegations contained in paragraph 19 are denied as untrue.
20. The allegations contained in paragraph 20 are denied as untrue.
21. The allegations contained in paragraph 21 are denied as untrue.
22. The allegations contained in paragraph 22 are denied as untrue.

23. The allegations contained in paragraph 23 are denied as untrue.



24.The allegations contained in paragraph 24 are denied as untrue.

COUNT II: DEFAMATION

25.The Defendants incorporate by reference paragraphs 1 through 24 of their answer
as if set forth fully herein.

26.The allegations contained in paragraph 26 are denied as untrue.

27. The allegations contained in paragraph 27 are denied as untrue.

28.1t 1s denied as untrue that the Defendant, Zadie Jackson, published any defamatory
statements to any person. In further answer, the Defendants state that any
discussions that Zadie Jackson had with law enforcement officials were privileged.

29. The allegations contained in paragraph 29 are denied as untrue.

30. The allegations contained in paragraph 30 are denied as untrue.

COUNT III: INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS

31.The Defendants incorporate by reference paragraphs 1 through 30 of their answer
as 1f set forth fully herein.

32. The allegations contained in paragraph 32 are denied as untrue.

33. The allegations contained in paragraph 33 are denied as untrue.

34. The allegations contained in paragraph 34 are denied as untrue.

35. The allegations contained in paragraph 35 are denied as untrue.

36. The allegations contained in paragraph 36 are denied as untrue.



COUNT IV
RACTAL DISCRIMINATION

37.The Defendants incorporate by reference paragraphs 1 through 36 of their answer
as 1if set forth fully herein.

38. The allegations contained in paragraph 38 are denied as untrue.

39.1t is denied as untrue that Defendant Zadie Jackson had any racial animus toward
Plaintiff Ott, or any other African-American. It 1s admitted that Defendant Jackson
was not censured by the City Commission, but 1t is denied that Defendant Jackson
participated in any conduct which would justify or allow her to be censured or for
any action to be taken against her by the City Commission.

40.The allegations contained in paragraph 40 are denied as untrue.

41.The allegations contained in paragraph 41 are denied as untrue in the form and
manner alleged.

42.The allegations contained in paragraph 42 are denied as untrue.

43.The allegations contained in paragraph 43 are denied as untrue.

COUNT V
DEPRIVATION OF PROPERTY RIGHTS IN SEVERANCE AGREEMENT

44.The Defendants incorporate by reference paragraphs 1 through 43 of their answer
as if set forth fully herein.

45. The allegations contained in paragraph 45 are denied as untrue.

46. The separation agreement speaks for itself and no response is required to paragraph

46. To the extent that a response is required, the Defendants admit that the



Plaintiff has accurately recited a portion of the language contained in the separation
agreement and general release. The Defendants are without knowledge or
mnformation sufficient to form a belief as to the truth of the allegation that the
quoted language is the “relevant” part of the separation agreement and general
release.
47. The allegations contained in paragraph 47 are denied as untrue.
48.The allegations contained in paragraph 48 are denied as untrue.
49. The allegations contained in paragraph 49 are denied as untrue in the form angd
manner alleged.
WHEREFORE, for the foregoing reasons, the Defendants respectfully request
this Honorable Court enter judgment of no cause of action in their favor and award
them their actual, reasonable attorney fees and costs incurred in defending against this

action.

AFFIRMATIVE DEFENSES
NOW COME the Defendants, by and through their attorneys, PLUNKETT &
COONEY, P.C., and raise the following Affirmative Defenses to the Plaintiffs First
Amended Complaint:
1. Count I of the Plaintiffs Complaint fails to state a claim upon which relief can be
granted in that the terms of the separation agreement do not provide for a separate

cause of action for an alleged breach of the agreement.



2. The Plaintiff has failed to tender back the consideration he received as part of the
separation agreement and general release, a condition precedent to file this lawsuit,
and therefore his claims are barred.

3. The Plaintiff has entered into a separation agreement and general release and
therefore, his claims are barred.

4. To the extent that Defendant Zadie Jackson had any communication with law
enforcement officials, such communications are privileged and will not give rise to a
claim for defamation.

5. The Plaintiffs claim for defamation is barred by the statute of himitations.

6. The Plaintiff's claims are barred by the Plaintiffs failure to comply with the notice
requirements contained in the separation agreement and general release.

7. Defendant Zadie Jackson is entitled to dismissal on the basis of qualified immunity
with respect to the federal law claims asserted against her.

8. The Plaintiffs complaint fails to adeguately allege a factual basis for imposing
hiability on the City of Kalamazoo for claims arising under federal law.

9. Defendant Zadie Jackson is entitled to absolute immunity from the state law claims
asserted against her, as she was the highest level elected official for the City of
Kalamazoo at all times pertinent hereto.

10. The City of Kalamazoo 1s entitled to dismissal of the Plaintiffs state law claims by
virtue of the Governmental Immumty Act.

11. The Defendants wil move to amend their affirmative defenses as additional

defenses are disclosed during the pendency of this litigation.



RESPECTFULLY SUBMITTED,

PLUNKETT & COONEY, P.C.

Mws&w

1\/hchael S. Bogren (P348 )
Attorney for Defendants

DATED: January 28, 1999

BUSINESS ADDRESS:
535 South Burdick, Suite 256
Kalamazoo, Michigan 49007
Direct Dial: 616/226-8822

JURY DEMAND

NOW COME Defendants, by and through undersigned counsel, and

demand trial by jury on all issues in the above-captioned matter.

RESPECTFULLY SUBMITTED,

PLUNKETT & COONEY, P.C.

oy Ma%%

Michael S. Bogren (P34835
Attorney for Defendants

DATED: January 28, 1999

BUSINESS ADDRESS:
535 South Burdick, Suite 256
Kalamazoo, Michigan 49007
Direct Dial: 616/226-8822

00590.81289.30314



TILED
UNITED STATES DISTRIGT cmmne - K1
WESTERN DISTRICT OF MICH%;/W 2 7h
SOUTHERN Dlv@fob’%ﬁ

MARC A. OTT,
Plaintiff |

vs.
U.S.D.C. Case No. 4:98-CV-125

ZADIE JACKSON, individually and
in her capacity as a member of the
Kalamazoo City Commission, the
KALAMAZOO CITY COMMISSION,
and the CITY OF KALAMAZOO,
jointly and severally,

HON: ROBERT HOLMES BELL

Defendants.
/

MELVIN S. McWILLIAMS (P26792)
Attorney for Plaintiff

417 Seymour, Suite 9

Lansing, Michigan 48933
Telephone: 517/482-4928

MICHAEL S. BOGREN (P34835)
PLUNKETT & COONEY, P.C.
Attorney for Defendants

535 South Burdick, Suite 256
Kalamazoo, Michigan 49007
Telephone: 616/382-5935

PROOF OF SERVICE

STATE OF MICHIGAN )

) ss.
COUNTY OF KALAMAZOO )

Kim D. Somers, being first duly sworn, deposes and says that she is
employed by PLUNKETT & COONEY, P.C., and that on the 28th day of January, 1999,

she served a copy of DEFENDANTS ANSWER TO PLAINTIFFS FIRST



AMENDED COMPLAINT, AFFIRMATIVE DEFENSES AND JURY DEMAND,
and Proof of Service upon the following:
MELVIN S. McWILLIAMS, ESQ.

417 Seymour, Suite 9
Lansing, Michigan 48933

by enclosing same in a pre-addressed, pre-stamped envelope and depositing same in the

United States Mail.

(?44 Y ¢ (,) /Sffﬁ%i (2"

Kim D. Somers -

Subscribed and sworn to before
me this 28% day of January, 1999.

| N \r / )
S (gl
DIANE AUSTIW

“Intary Pablic, Kalamazoo Counyy, Ml
iy Commission Expires Nov. 29, 2000

00590.81289.26843
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January 28, 1999

HAND DELIVERED

Dastrict Court Clerk

UNITED STATES DISTRICT COURT
B-35 Federal Building

410 West Michigan Avenue
Kalamazoo, Michigan 49007

RE: Ottt vs City of Kalamazoo, et al
File No. 4:98-CV-125
Our File No. 00590.81289

Dear Clerk:

Enclosed please find one original and one copy of Defendants’ Answer to Plaintiffs First
Amended Complaint, Affirmative Defenses and Jury Demand, for filing in the above
entitled matter.

Should you have any questions, please feel free to contact me.

Very truly yours,

PLUNKETT & COONEY P.C.

\/I1chae1 S. Bogren ‘

Direct Dial: 616/226-8822

MSB:kds
Enclosures
cc: Melvin S. McWilliams, Esq.
00590.81289.28934
Detrojt Flim Gaylord Grand Rapids  Kalamazoo Lansing Marquetre Bloomfield

Hills
ML. Clemens Petoskey Pjtesburgh



W

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION I

MARC A. OTT, “ O\\

Plaintiff
V. File No: 4: 98-CV-125

HON. ROBERT HOLMES BELL
ZADIE JACKSON, individually and in her
capacity as a member of the Kalamazoo City
Commission, the KALAMAZOO CITY COMMISSION,
and the CITY OF KALAMAZOO,
jointly and severally

Defendants
/

Melvin S. McWilliams (P26792) Michael S. Bogren (P34835)
MELVIN S. MCWILLIAMS, P.C, PLUNKETT AND COONEY, P.C.
Attorney for Plaintiff Attorneys for Defendants
417 Seymour, Suite 9 535 South Burdick, Suite 256
Lansing, Michigan 48933 Kalamazoo, Michigan 49007
Telephone: 517/482-4928 Telephone: 616/382-5935

PLAINTIFE’S FIRST AMENDE MPLAINT
Comes now Plainuft Marc A. Ott, by and through his attorney, Melvin McWilliams, and
amends the original complaint filed herein amending Count IV and Count V as follows:
COUNT IV

Racial Discrimination

37.  Plaintiff incorporates by reference and realleges herein as though fully set forth

the allegations in paragraphs 1 through 37.



38. That the defendants’ conduct, by and through their agent and fellow City
Commissioner, Zadie Jackson, was motuivated by her dislike and racial animus toward Plaintiff
Ott who is an African American.

39. That the Defendant City Commissioners were aware or should have been aware
of Jackson’s dislike for Ott and her racial animus toward him, but failed to censure or take any
action to control her actions as an officer and agent of the City of Kalamazoo and the City
Commission.

40. That because of their knowledge of Defendant Zadie Jackson’s racial animus
toward Ott, their failure to take action to control her actions or censure her as an officer and
agent of the City of Kalamazoo and the City Commission, renders them liable for her actions.

41.  That at all times Defendant Zadie Jackson and Defendant City Commissioners
were acting under the color of State law as City Commissioners for the City of Kalamazoo,
Michigan.

42.  That defendants are liable to Plaintiff Ott both under provisions of Michigan’ s
Elliot-Larsen Civil Rights Act, M.C.L. 37.2101, et sequentia, and Title 42 United States
Code, § 1983.

43, That as a result of defendants’ actions, Plaintiff Ott has suffered the damages set
forth in 9 23, 24 and 29 above.

WHEREFORE, Plaintiff Ott prays for:

a. A judgment against Defendants jointly and severally, in whatever amount the

Court deems sufficient to redress his wrongs.

b. Exemplary damages where applicable.

2



c. Costs, interest and attorney fees.
d. Such other and further relief that the court deems proper.
COUNT V

Deprivation of Property Rights in Severance Agreement

44. Plaintiff incorporates by reference and realleges herein as though fully set forth the
allegations in paragraphs 1 through 43.
45. That Plaintiff possesses a property right in the provisions and benefits of the
Separation Agreement he entered into with Defendants.
46.  That said Separation Agreement included a inter alia, Article 10, a non-
disparagement clause, which states in relevant part:
“In addition to whatever non-disclosure agreements and common
law obligations Marc A. Ott has, he also agrees not to say or do
anything that portrays the City, its commissioners, administrators,
attorneys, employees, or services, in a negative light and further
agrees not to disclose confidential or sensitive information to
anyone. The Commissioners similarly agree not to say or do
anything that disparages Marc A. Ott, or portrays Marc A. Ott
in a negative light.”
47. That the actions of Defendants, and their agents, previocusly alleged and
incorporated herein by reference, infringed Plaintiff Marc Ott’s property interest in the Separation

Agreement in general and the non-disparagement clause in particular.

(O3]
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48. That the actions of Defendants and their agents caused Plainiiff to suffer the
damages set forth in 923, 24, and 29, incorporated herein.

49, That at all times Defendant Zadie Jackson and Defendant City Cormunissioners were
acting under the color of State Jaw as City Commissioners for the City of Kalamazoo, Michigan,

WHEREFORE, Plaintiff Ott prays for:

a. A judgment against Defendants jointly and severally, in whatever amount the Court

deems sufficient to redress his wrongs.

b. Exemplary damages where applicable.
C. Costs, interest and attorney fees.
d. Such other and further relief that the court deems proper.

MELVIN S, MCWILLIAMS, P.C.
Attorney for Plaintiff

Dated: December 1, 1998 By %/ 1 /////////%R

MELVINS. MCWILLIAMS (P26792)
Business Address:

417 Seymour, Suite 9

Lansing, Michigan 48933

Telephone: (517) 482-4928




UNITED STATES DISTRICT COURT -
WESTERN DISTRICT OF MICHIGAN i
SOUTHERN DIVISION R

Plaintiff Y 1)
v. File No: 4: 98-CV-125 Vv “'
ZADIE JTACKSON, individually and in her HON. ROBERT HOLMES BELL

capacity as a member of the Kalamazoo City
Commission, the KALAMAZOO CITY
COMMISSION, and the CITY OF
KALAMAZOQOQO, jointly and severally,

Defendants
/

Melvin S. McWilliams (P26792) Michael S. Bogren (P348335)
MELVIN S. MCWILLIAMS, P.C. PLUNKETT AND COONEY, P.C.
Attorney for Plaintiff Attorneys for Defendants
417 Seymour, Suite 9 535 South Burdick, Suite 256
Lansing, Michigan 48933 Kalamazoo, Michigan 49007
Telephone: 517/482-4928 Telephone: 616/382-5935

STIPULATION TO AMEND COMPLAINT

NOW COME the parties, by and through their respective attorneys, and hereby stipulate to

allow Plaintiff to amend his Complaint.

Dated: />/2 /%4 Dated:_12/> /7¢

! / / / / / / - ﬁ L / o T

///Z&LL{ N jfﬁf{f/f/é"‘/u//z/u\l l} L) S rondsr A "”/(v“f-'?'-’(’f"xlf. L)

Melvin S. McWilliams (P26792) Michael S. Bogren{(P34835y —~
MELVIN S. MCWILLIAMS, P.C. PLUNKETT AND COONEY, P(;“Mm
Attorney for Plaintiff Attorneys for Defendants AT
417 Seymour, Suite 9 535 South Busdick, Suite 2567+, T N
Lansing, Michigan 48933 Kalamazoo, Michigan 49087 .- \
Telephone: 517/482-4928 Telephone: 616/382-593%___ -
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ORDER

At a session of said Court held on the 3
day of December, 1998, in the Federal Building,
110 West Michigan NW, Grand Rapids, Michigan.

HON ROBERT HOLMES BELL, United States District Court Judge
Upon reading and filing the stipulation of the parties and the Court be fully advised in the
premises:

IT 1S ORDERED that the Plaintiff be allowed to amend the Complaint.
) 7

7

/ " j/f !‘: 1 2'./ f T

Robert Holmes Bell
U.S. District Court Judge



Melvin §. McWilliams, P.C.
Alttorney at Law
417 Seymour, Suite 9
Lansing, M1 48933

Melvin §. McWilliams Telephane: (517)-482-4928
Fax: (S17) 372-9760
December 2, 1998

To Clerk of the Court RE' OTT v. JACKSON. et al.
U.S Dastrict Court for Western Distnct
Of Michigan
Federal Bldg., 110 Michigan NW Case # 4:98-CV-125
Grand Rapids. Michgian 493503
Hon. Robert Holmes Bell
ENCLOSED PLEASE FIND ORIGINAL PLUS ONE COPY OF THE FOLLOWING:

Affidavit Notice of taking deposition
Answer & Affirmative Defenses Notice of Hearing
Amended Notice Order

Answer to Complaint Petition

Answer to nterrogatories Pretrial Statement
Appearance Proof of Service
Appearance & Demands _XX__ Stipulation & Order to Amend Complaint
Brief in Support of Motion to Amend Complaint Subpoena

Cerificate of Service Summons
Complaint/Counterclaim Witness & Exhibit List

Fee Other:

Interrogatories

Judgment of Divorce

Jury Demand

Motion to Amengd Complaint

Motion to Compel Discovery, Etc.

WE ASK THAT YOU TAKE THE FOLLOWING ACTION TO THE ABOVE DOCUMENTS:

File Sign before a Notary and
File & Return True Copies witness as requested
For you information Hold for 7 days and enter
No action reguired (f no objections
Return with Proof of Payment Execute and return 1o office
_XX_Have Judge sign & return
true copies
Please contact me upon your review Other:

of the enclosure

Singerely, VY P
0 g N
Melvin S. McWilliams
Aftorney at Law

MSM:csf

Enclosures

CC: Michael S. Bogren, Esq. (w/enc.)

Marc A. Ott (w/enc.)



MAILING RECIPIENT LIST FOR 4:98-cv-00125 (gjf)
December 03, 1998

Melvin S. McWilliamsg, Esq.
Melvin s. McWilliams, PC
Capitol View Building

417 Seymour Ave., Ste. 9
Lansing, MI 48933

Michael 5. Bogren, Esqg.

Plunkett & Cooney, PC

535 S Burdick st., Ste. 256

Kalamazoo, MI 45007
Kalamazoo



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION f S

MARC A. OTT, -
Plaintiff

V. File No: 4: 98-CV-125

ZADIE JACKSON, indijvidually and in her HON. ROBERT HOLMES BELL

capacity as a member of the Kalamazoo City
Commission, the KALAMAZOO CITY
COMMISSION, and the CITY OF
KALAMAZQO, jointly and severally,

Defendants
/

Melvin S. McWilliams (P26792) Michael S. Bogren (P34835)
MELVIN S. MCWILLIAMS, P.C. PLUNKETT AND COONEY, P.C.
Attorney for Plaintiff Attorneys for Defendants
417 Seymour, Suite 9 535 South Burdick, Suite 256
Lansing, Michigan 48933 Kalamazoo, Michigan 49007
Telephone: 517/482-4928 Telephone: 616/382-5935

PLAINTIFF’'S MOTION TO AMEND COMPILAINT

NOW COMES Plaintiff, Marc Ott, by and through his attorney, Melvin S. McWilliams, and
moves for leave to file Plaintiff’s First Amended Complaint herein. In support of this Motion,
Plaintiff shows unto the Court that this Motion is being submitted in accordance with the time
parameters set by the Court in its Case Management Order dated October 5, 1998. A copy of the
proposed Amended Complaint is attached hereto Plantiff has sought the consent of Defendants’

attorney to the filing of same without opposition by Defendants, however, as of the time of filing, no



consent has been obtained. The consent of Defendants’ attorney was sought in a telephone call to

Mr Bogren’s office on December 1, 1998.
Respectfully submitted,

MELVIN S. MCWILLIAMS, P.C.
Attorney for Plaintiff

Dated: December 1, 1998 By: ’ZZIM/«(& ///’7( ////&(/\

Melvin S. McWillhiams (P26792)
Business Address:

417 Seymour, Suite 9

Lansing, Michigan 48933

Telephone: (517) 482-4928
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARC A. OTT,
Plaintiff
v. File No: 4: 98-CV-125
ZADIE JACKSON, individually and in her HON. ROBERT HOLMES BELL

capacity as a member of the Kalamazoo City
Commission, the KALAMAZOO CITY
COMMISSION, and the CITY OF
KALAMAZOO, jointly and severally,

Defendants
/

Melvin S. McWilliams (P26792) Michael S. Bogren (P34835)
MELVIN S. MCWILLIAMS, P.C. PLUNKETT AND COONEY, P.C.
Attorney for Plaintiff Attorneys for Defendants
417 Seymour, Suite 9 535 South Burdick, Suite 256
Lansing, Michigan 48933 Kalamazoo, Michigan 49007
Telephone: 517/482-4928 Telephone: 616/382-5935

PLAINTIFF’S BRIEF IN SUPPORT OF MOTION TO AMEND COMPLAINT
Plantiff Marc Ott seeks the permission of the Court to file his First Amended Complaint. This
Motion is timely, having been filed in accordance with the time parameters of the Court’s Case
Management Order dated 5, 1998.
This is a discretionary Motion with the Court. The District Count has broad discretion to
permit or deny a Motion to Amend, See Ereeman v Davis, 371 US 178, 182 (1962). “Leave shall
be freely given when justice so requires.” Fed R Civ. P. 15(a). In this case, it should be granted for

a variety of reasons. First, it is timely and within the time parameters set by the Court in its Case



Management Order dated October 5, 1998. Secondly, we have just entered discovery and there is
no prejudice to the Defendants position by having to respond to this Amended Complaint. Thirdly,
both the interest of justice and the joinder rules requires that all claims be brought and heard in the
same proceeding. See Fed R.Civ.P. 15(a) and 18(a).

Thus, the Motion to Amend should be granted.

Respectfully submitted,

MELVIN S. MCWILLIAMS, P.C.
Attorney for Plaintiff

2 J iy s
Dated: 12/01/98 By: ////?m /~/ L QL/// R
Melvin S. McWilliams (P26792)
Business Address:
417 Seymour, Suite 9
Lansing, Michigan 48933
Telephone: (517) 482-4928
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARC A. OTT,
Plaintiff
V. File No: 4: 98-CV-125
ZADIE JACKSON, individually and in her HON. ROBERT HOLMES BELL

capacity as a member of the Kalamazoo City
Commission, the KALAMAZOO CITY
COMMISSION, and the CITY OF
KALAMAZOO, jointly and severally,

Defendants
/

Melvin §. McWilliams (P26792) Michael S. Bogren (P34835)
MELVIN S. MCWILLIAMS, P.C. PLUNKETT AND COONEY, P.C.
Attorney for Plaintiff Attorneys for Defendants
417 Seymour, Suite 9 535 South Burdick, Suite 256
Lansing, Michigan 48933 Kalamazoo, Michigan 49007
Telephone: 517/482-4928 Telephone: 616/382-5935

NOTICE OF HEARING
PLEASE TAKE NOTICE that a hearing on the Plaintiff’s Mottion to Amend Complaint with
regard to the above referenced matter will be heard in the United States District Court for the
Western District of Michigan, Federal Building, 110 Michigan N.W ., Grand Rapids, Michigan, before
the Honorable Robert Holmes Bell, at a date and time to be set by the Court.
Date: /j—'// 7/ 9 & By: ,//é/// zZ /// //5/} W/ K//(//\

Melvin S. McWilliams (P26792)
Attorney for Plaintift




UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARC A. OTT,
Plainuff
V. File No: 4: 68-CV-125
ZADIE JACKSON, individually and in her HON. ROBERT HOLMES BELL

capacity as a member of the Kalamazoo City
Commission, the KALAMAZOO CITY
COMMISSION;, and the CITY OF
KALAMAZOQOQ, jointly and severally,

Defendants
/

Melvin S. McWilliams (P26792) Michael S. Bogren (P34835)
MELVIN S. MCWILLIAMS, P.C. PLUNKETT AND COONEY. P.C.
Atutorney for Plaintiff Attorneys for Defendants
417 Seymour, Suite 9 535 South Burdick, Suite 256
Lansing, Michigan 48933 Kalamazoo, Michigan 49007
Telephone: 517/482-4928 Telepbhone: 616/382-5935

PROOF OF SERVICE

Rhonda L. Burl does hereby state on the 1st day of December, 1998, she did serve by fax
to (616) 382-2506 and United States First Class Mail a copy of Notice of Hearing, Plaintiff’s
Motion to Amend Complaint (with attached proposed Amended Complaint), Brief in
Support of Motion to Amend Complaint, and Proof of Service on the following:

Michael S. Bogren, Esq.
Plunkett & Cooney, P.C.
535 South Burdick, Suite 256

Kalamazoo, Michigan 49007 -

4 K A

Y 2wt g C
- _ %\—;P '/\\f\{\‘\(___» Q/\ \/ \ L B
Rhonda 1. Burl




Melvin §. McWiltiams, P.C.
jﬂornay a[ o[’(ltU

417 Seymour, Suite 9

Lansing, M| 48933

Meivin $. HeWilliams

To. Clerk of the Court
U S. District Court for Westem District
Of Michigan
Federal Bidg, 110 Michigan NW
Grand Rapids, Michgian 49503

Telephone: (517)-482-4928
Fax: (SIT) 372-9160

December 1, 1988

RE: OTT v. JACKSON, et al.

Case # 4'98-CV-125

Hon. Robert Holmes Bell

ENCLOSED PLEASE FIND ORIGINAL PLUS ONE COPY OF THE FOLLOWING:

Affidavit

Answer & Affirmative Defenses
Amended Notice

Answer to Comptaint

Answer to Interrogatories
Appearance

Appearance & Demands

___X__Brief in Suppont of Motion to Amend Complaint

Cettificate of Service
Complaint/Counterclaim
Fee
Interrogatories

Judgment of Divorce

Jury Demand
__X__Motion to Amend Complaint

Motion to Compel Discovery, Etc.

Notice of taking deposition

__X_ Notice of Hearing

Order

Petition

Prefrial Statement

_ X__Proof of Serice

Stipulation & Order

Subpoena

Summons

Witness & Exhibit List

Other:

WE ASK THAT YOU TAKE THE FOLLOWING ACTION TO THE ABOVE DOCUMENTS:

__X__File

File & Return Trus Copies

For you information
No action required

Return with Proof of Payment

Have Judge sign & return
true copies

Please contact me upon your review
of the enclosure

MSM:esf

Enclosures

CC: Michael S. Bogren, Esq. (w/enc.)
Marc A. Ott (w/enc.)

Sign before a Notary and

witness as requested

Hold for 7 days and enter

If no objections

Execute and return to office

Other:
Sincerely,
(el fliy s
Melvin S. illiams

Attorney at Law



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION B S OH B €

MARC A. OTT, ' Sk
o ngz/ S
Plaintiff, ‘ .
Case No. 4:98-Cv-125 .,
V.
HON. ROBERT HOLMES BELL
ZADIE JACKSON, individually and
in her capacity as a member of the

Kalamazoo City Commission, et al.,

Defendants.

MICHIGAN MEDIATION ORDER

Pursuant to W.D. Mich. LCivR 16.5, this matter is hereby
submitted to Michigan mediation.

IT IS ORDERED THAT:

1. The mediation panel shall be selected as set forth
in W.D. Mich. LCivR 16.5(b) (ii). Counsel for plaintiff shall
notify the ADR Clerk of the names of plaintiff‘s mediator and the

neutral mediator no later than February 1, 19899. Counsel for

defendant shall notify the ADR Clerk of the name of defendant's

mediator no later than February 1, 1999. If a party fails to

notify the ADR Clerk in writing of the selection of a mediator by
the deadline stated above, the ADR C(Clerk will designate that
party's mediator and provide written notice to the parties.
Enclosed is a list of attorneys from which you may make your
selection of mediators.

2. No later than Pebruary 1, 1999, the parties shall inform



the ADR Clerk of the date, time, and place for the mediation. The

date set shall be no later than April 12, 19899. 1If the parties

cannot reach an agreement, counsel for plaintiff shall, within the
same time period, notify the ADR Clerk, who shall set the time and
place for the hearing and send notice to the wmediators and to
counsel as soon as practicable upon receipt of the information.
W.D. Mich. LCivR 16.5(c) (1).

3. Within ten (10) days after the mailing of the notice
of the date of the mediation hearing, each plaintiff and each
defendant shall pay each mediator the sum of fifty ($50.00) dollars
ag set forth in W.D. Mich. LCivR 16.5(b) (iv) .

4. Within seven (7) calendar days prior to the date of
the mediation hearing, all documents on questions of liability and
damages shall be submitted to each mediator and to opposing
counsel, with proof of service to the ADR Clerk. W.D. Mich. LCivR
16.5(c) (ii) . Failure to submit the documents or the proof of
service within the time designated shall result in costs of one
hundred fifty ($150.00) dollars being assessed, payable by separate
checks in the amount of fifty ($50.00) dollars to each of the
attorneys on the mediation panel. The proof of service shall
include a statement that costs of fifty ($50.00) dollars per
mediator were delivered to each mediator with the brief. W.D.
Mich. LCivR. 16.5(1iii).

5. The mediation panel's findings, which shall include all
fees, costs and interest, shall be submitted in writing to counsel
for each party within ten (10) calendar days following the hearing.

The original evaluation shall be forwarded to the ADR Clerk. W.D.
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Mich. LCivR 16.5(e).

6. Written acceptance or rejection of the mediation
panel's evaluation shall be submitted to the ADR Clerk within
twenty-eight (28) days after service of the panel's evaluation.
There shall be no disclosure of a party's acceptance or rejection
until expiration of the twenty-eight (28) days or until all parties
have responded with an acceptance or rejection. Upon receipt of
responses from all parties, the ADR Clerk shall send a notice
indicating each «counsel's acceptance or rejection of the
evaluation. The failure of a party to file a written acceptance or
rejection within twenty-eight (28) days constitutes a xejection.
W.D. Mich. LCivR 16.5(f). 1If the mediation evaluation is rejected,
it shall be sealed and exempt from W.D. Mich. LCivR 10.6(c) .

7. If the mediation panel's award 1is accepted in
writing by all parties, plaintiff shall prepare a Jjudgment,
approved as to form by opposing counsel, for entry by the court.
W.D. Mich. LCivR 16.5(g) (i) .

8. If any party rejects the wediation panel's

evaluation, this case shall be ready to proceed to trial on June
14, 1999. W.D. Mich. LCivR 16.5(h) (1).

211 parties to this action are hereby notified that all
phases of mediation will proceed in accordance with W.D. Mich.
LCivR 16.5 unless those procedures are modified by order of the
court on motion of a party for good cause shown, or by motion of
this court. If any such modification is ordered, all parties shall

receive notice of that modification.



w

Adjournment of a mediation hearing may be had only for
good cause shown upon motion to the court. W.D. Mich. LCivR

16.5(c) (1) (B) .

) | / |
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN . .. . -
SOUTHERN DIVISION T

MARC A. OTT, PN

Plaintiff,
Case No. 4:98-CV-125
V.
HON. ROBERT HOLMES BELL
ZADIE JACKSON, individually and
in her capacity as a member of the
Kalamazoo City Commission, et al.,

Defendants.
/
CASE MANAGEMENT OQRDER
IT IS HEREBY ORDERED:
1. TRACK ASSIGNMENT: This case 1is assigned to Track III

(Standard Track) .

2. TRIAL DATE AND SETTING: This case is scheduled for jury trial
in the trial session commencing June 14, 1999 at 9:00 a.m,
before the Honorable Robert Holmes Bell, 401 Ford Federal
Building, 110 Michigan, NW, Grand Rapids, MI 49503.

. . I _ All motions
for 301nder of partles and all motions to amend the pleadings

must be filed no later than December 1., 1998.

4. DISCLOSURES AND EXCHANGES: The plaintiff shall voluntarily
exchange agreed upon documents by November 1, 1998; defendant
shall do so by December 1, 1998.

The names of plaintiff's known witnesses, including experts,
must be furnished to the defendant by November 1, 1998. The
names of defendant's known witnesses, including experts, must
be furnished to the plaintiff by Decembex 1, 1998.

* Note to Counsel: The form of this order has been revised. Please note the

citations to the revised local rules and reference to standard jury instructions

adopted by the court foxr civil cases. Please review all paragraphs carefully.
6/1/98



<
EY )
T

COMPLETION OF DISCOVERY: All discovery proceedings shall be
completed by Apxil 1, 1999. All interrogatories, requests for
admissions, and other written discovery requests must be
served no later than thirty days before the close of
discovery. All depositions must be completed before the close
of discovery. In accordance with this Court's Differentiated
Case Management plan after consultation with counsel,
interrogatories will be limited to 30 single-part questions
and depositions will be limited to 8 fact witnesses per party.

MOTIONS :

a. Non-dispositive motions shall be filed in accordance with
W.D. Mich. LCivR 7.3. They will be referred ¢to
Magistrate Judge Joseph G. Scoville in Grand Rapids,
Michigan, pursuant to 28 U.S.C. Section 636 (b) (1) (7).
In accordance with 28 U.S.C. Section 471 et seq., it is
the policy of this Court to prohibit the consideration of
discovery motions unless accompanied by a certification
that the moving party has made a reasonable and good
faith effort to reach agreement with opposing counsel on
the matters set forth in the motion.

b. Dispositive motions shall be filed in accordance with
W.D. Mich. LCivR 7.2 by Apxil 15, 1999. TIf dispositive
motions are based on supporting documents such as
depositions or answers to interrogatories, only those
excerpts which are relevant to the motion shall be filed.
The case manager will notify counsel of the date for oral
argument .

c. Motions in limine shall be filed on or before the date
for filing the proposed Final Pretrial Order.

ALTERNATIVE DISPUTE RESQLUTION: This matter shall be
submitted to Mediation for consideration in the month of
April, 1959. A separate Order will issue regarding the method
and schedule for alternative dispute resolution.

FINAL PRETRIAL CONFERENCE: A final pretrial conference is
hereby scheduled for May 27. 1999 at 1:00 p.m. Unless
excused upon a showing of good cause, the attorney who is to
conduct the trial shall attend the final pretrial conference.
Clients or representatives of parties with full settlement
authority are required to be present.

PREPARATION OF PROPOSED FINAL PRETRIAL ORDER: A proposed
pretrial order, entitled "Final Pretrial Order" shall be
prepared jointly by counsel and submitted three (3) days prior
to the final pretrial conference in the following form:

A final pretrial conference was held on the ** day of **.
Appearing for the parties as counsel were:



(List the counsel who will attend the pretrial
conference.)

Exhibits: The following exhibits will be offered
by the plaintiff and the defendant:

(List separately for each party all exhibits.
Plaintiff shall use numbers; defendant shall use
letters. Indicate with respect to each exhibit
whether and for what reason its admissibility 1is
challenged. Exhibits expected to be used solely
for impeachment purposes need not be numbered or
listed until identified at trial. Failure to list
an exhibit required to be listed by this order will
result, except upon a showing of good cause, in a
determination of non-admissibility at trial.)

Uncontrovexted Facts: The parties have agreed that
the following wmay be accepted as established facts:

(State in detail all uncontroverted facts.)

Controverted Facts and Unresolved Issues: The
factual issues remaining to be determined and
issues of law for the Court's determination are:
(Set out each issue which is genuinely
controverted, including issues on the merits and
other matters which should be drawn to the Court's
attention.)

Witnesses:

a. Non-expert witnesses to Dbe called by the
plaintiff and defendant, except those who may
be called for impeachment purposes only, are:

(List names and addresses of all non-experts
who will testify. 1Indicate whether they are
expected to testify in person, by deposition
videotape, or by reading of their deposition
transcript. Indicate all objections to the
anticipated testimony of each non-expert
witness.)

b. Expert witnesses to be called by the plaintiff
and defendant, except those who may be called
for impeachment purposes only, are:

(List names and addresses of all experts who
will testify, providing a brief summary of
their qualifications and a statement of the
scientific or medical field(s) in which they

3



are offered as experts. Indicate whether they
will testify in person, by deposition
videotape, or by reading of their deposition
transcript. Indicate all objections to the
gualifications or anticipated testimony of
each expert witness.)

It is understood that, except upon a showing of
good cause, no witness whose name and address does
not appear in the lists required by subsections (a)
and (b) will be permitted to testify for any
purpose, except impeachment, if the opposing party

objects.
5. Depositions and Other Discovery Documents:
All depositions, answers to written

interrogatories, and requests for admissions, or
portions thereof, that are expected to be offered
in evidence by the plaintiff and the defendant are:

(Designate portions of depositions by page and line
number. Designate answers to interrogatories and
requests for admissions by answer or request
number. Designation need not be made of portions
that may be used, if at all, as impeachment of an
adverse party. Indicate any objections to proposed
deposition testimony, answers to interrogatories,
and admissions.)

6. Length_of Trial: Counsel estimate the trial will
last approximately full days.

7. Progpects of Settlement: The status of settlement

negotiations is:

(Indicate persons present during negotiations,
progress toward settlement, and issues that are
obstacles to settlement.)

The proposed Final Pretrial Order will be signed by all
counsel, signifying acceptance, and upon approval by the Court,
with such additions as are necessary, will be signed by the Court
as an order reflecting the final pretrial conference.

10. MATTERS TO BE CONSIDERED AT THE FINAL PRETRIAL CONFERENCE: At
the final pretrial conference, the parties and the Court will
formulate a plan for trial, including a program for
facilitating the admission of evidence, consider the prospects
of settlement, and consider such other matters as may aid in
the trial or other disposition of the action.
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11. PREPARATION FOR THE TRIAL:

Dated:

Each party shall file the following not later than three
(3) days prior to the commencement of the trial:

i.

ii.

Proposed voir dire questions. The Court will ask
basic voir dire questions. Counsel for the parties
will be permitted to guestion prospective jurors.
Questioning by counsel shall not be repetitive of
guestions asked by the Court or of gquestions asked
in the juror guestionnaire.

Trial briefs.

The parties shall jointly file the following not later
than three (3) days prior to trial:

i.

ii.

Proposed jury instructions. This Court uses the
Western District of Michigan's Standardized Jury
Instructions for the ©preliminary and £final
instructions. A copy of these instructions 1is
available in the <Clerk's office. The Court
generally uses Devitt and Blackmar's Federal Jury
Practice angd Instructions for those not covered in
the standard set. Standard instructions may be
submitted by number. Other ‘“non-standard”
instructions shall be submitted in full text, one
per page, and include reference to the source of
each requested instruction. Indicate objections,
if any, to opposing counsel's proposed
instructions, with a summary of the reasons for
each objection.

A joint statement of the case and statement of the

elements that must be proven by each party. The
statement (s) of the case will be read to the
prospective Jjurors during Jjury selection. The

elements that must be proven by each party will be
included in the preliminary jury instructions.

ROBERT HOLM
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN BRI
SOUTHERN DIVISION B

MARC A. OTT,
Plaintiff,

VS.

U.S.D.C. Case No. 4:98-CV-125

ZADIE JACKSON, individually and in

her capacity as a member of the
Kalamazoo City Commission, the
KALAMAZQOO CITY COMMISSION and
the CITY OF KALAMAZOO, jointly and
severally

HON. ROBERT HOLMES BELL

Defendants.

MELVIN S. McWILLIAMS (P26792) MICHAEL S. BOGREN (P34835)

Attorney for Plaintiff PLUNKETT & COONEY, P.C.

417 Seymour, Suite 9 Attorney for Defendants

Lansing, Michigan 48933 535 South Burdick, Suite 256

Telephone: 517/482-4928 Kalamazoo, Michigan 49007
Telephone: 616/382-5935

JOINT STATUS REPORT

A Rule 16 Scheduling Conference is scheduled for the 30th day of September, 1998,

Appearing for the parties as counsel will be Melvin S. McWilliams for Plaintiff and Michael S.

Bogren for Defendants.
1. Junsdiction: The basis for the Court’s jurnisdiction 1s 28 U S.C. § 1331,

2. Jury or Non-Jury: This case is to be tned before a jury.

L



3. Statement of the Case:
Plaintiff’s Statement:
Plainuff contends that:

(1) Defendants have violated and breached the terms of a Separation Agreement
they entered with him which provides for the Non-Disparagement of Plaintiff. Plaintiff
contends that this agreement was breached by actions of Defendant Zadie Jackson on her
behalf and as an agent and member of the Kalamazoo City Commussion ang by other
agents which included the dissemination of false, misleading and incomplete and
defamatory information. Moreover, the City’s refusal to arbitrate Plantiff’s claim
pursuant to {18 of the Separation Agreement also constitutes a breach of the agreement;

(2) the actions of the Defendants, in addition to constituting a breach of contract,
also constituted defamation of the Plaintiff,

(3) the actions of Defendants also constituted the intentional infliction of
emotional distress; and

(4) that the actions of Defendant Zadie Jackson were motivated by a racial animus
toward the Plaintiff, of which the other Defendants were aware, but who took no action to
control her or censure her as an officer and agent of the Kalamazoo City Commission. and
the City of Kalamazoo, in violation of the Elliot Larson Civil Rights Act, M.C.L.
372101, et sequentia and Title 42 United States Code, §1983. Plaintiff is an African-
American.

Defendants’ Statement:

The Defendants’ position is that the Plaintiff’s claim 1s barred
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by a release which the Plaintiff executed at the time that he left the employ of the City of
Kalamazoo. Additionally, the Plaintiff has failed to tender back the consideration he received as
consideration for the separation agreement and release. Tendering back the consideration is a
condition precedent to filing this lawsuit under both state and federal law.

It is the Defendants’ position that the Plaintiff has not been defamed in any fashion.
Moreover, any statements made by Defendant Jackson to law enforcement officials enjoy at least
a qualified privilege. Defendant Jackson is entitled to absolute immunity with respect to the state
law claims asserted against her under the terms of the Michigan Governmental Immunity Act.

With respect to the federal claims asserted, the Plamntiff has failed to allege a valid claim
aganst the City of Kalamazoo for any claim ansing under federal law The Plaintiff has also failed
10 allege a single fact, and cannot produce any facts, which would demonstrate that any action
taken by any of the Defendants was racially motivated. Finally, the Defendant, Zadie Jackson 1s
entitled to qualified immunity with respect to the federal claims asserted against her, as a
reasonable official in her position could have believed the actions she was taking were lawful in
light of established law.

4. Pendent State Claims: This case does include pendent state claims including breach of
contract, defamation, the intentional infliction of emotional distress and racial discrimination under
the Elliot Larson Civil Rights Act.

5. loinder of Pasties and Amendment of Pleadings: The parties expect to file all motions
for joinder of parties to this action and to file all motions to amend the pleadings by December 1,

1998.

6. Disclosures and Exchanges:



1. The following disclosure under Rule 26(a)(1) is destrable in this matter:

A Any insurance agreement under which a carrier may be liable for some or

part of any judgement entered or for indemnification.

1. The Plaintiff expects to be able to furnish the name of the Plaintiff’s known
witnesses, including all experts, to the Defendants by December 1, 1998. The Defendants expect
to be able to furnish the names of the Defendants’ known witnesses, including all experts, to the
Plaintiff 30 days after the Plaintiff’s disclosure,

ini. In this case, it would not be advisable to exchange expert witness reports as
contemplated by Rule 26(a)(2).

The parties are unable to agree on voluntary production at this time.

7 Completion of Discovery: The parties believe that all discovery proceedings can be

completed by April 1, 1999. The parties recommend that the limitations of 8 depositions and 30
interrogatories be per-party as set forth in the D.C.M. Standard Track criteria be applied.

8. Motions: The parties anticipate that all dispositive motions will be filed by May 1,
1999. The parties acknowledge that it is the policy of the Court 1o prohibit the consideration of
non-dispositive discovery motins unless accompanied by a certification that the moving party has
made a reasonable and good faith effort to reach agreement with opposing counsel on the matters
set forth in the motion.

9 Alternative Dispute Resolution: Plaintiff recommends that this case be submitted to

Michigan Mediation under Local Rule 16.5. The Defendants recommend that this case be
submitited to arbitration under Local Rule 16.6.

10. Length of Trial: Counsel estimate the trial will last approximately four full days.



11. Prospects of Settlement: There were no settlement discussions before the
filing of this litigation. The prospect of settlement appears poor.
12. Track Assignment: The parties recommend that this matter be assigned to the

Standard (I11) Track.

Date: f’ﬁ@s’" 1998 ///g% 2 (//// //c’{;(,a

Melvin S. McWilliams
Attorney for Plaintiff

Date: _ are , 1998 / 22 d/ / /;M ek ’M‘M,ﬂ XLy

M1chael S Bogren
Attorney for Defendants




’ Melvin S. McWilliams, P.C.
_/dflorn.ez/ al o[)aw

417 Seymour, Suite 9
Lansing, M( 48933

Melvin §. HeWilliams Telephone: (517)-482-4928
Fax: {817} 372-9760
September 25, 1398

To: Clerk of the Court RE Marc Oft v. Zadie Jackson et al
Room 452, Ford Federal Building
110 Michigan, NW Case No. 4:98-CV-125

Grand Rapids, MI 48503

Hon. Robert Holmes Bel
ENCLOSED PLEASE FIND THE FOLLOWING:

Affidavit Notice of taking deposition
Answer & Affirmative Defenses Notice of Hearing

Amended Notice

Answer to Complaint
Answer to Interrogatories

Petition
Pretrial Statement

Appearance Proof of Service
Appearance & Demands Stipulation & Order
Brief Subpoena

Certificate of Service Summons
Complaint/Counterclaim Witness & Exhibit List
Fee X Cther:

Interrogatories

Judgment of Divorce Jont SHeTuc ke girt
Jury Demand !
Motion

Motion to Compel Discovery, Etc.

WE ASK THAT YOU TAKE THE FOLLOWING ACTION TO THE ABOVE DOCUMENTS:

X, File Sign before a Notary and
' File & Return True Copies witness as requested
For you information Hold for 7 days and enter
No action required If no objections
Return with Proof of Payment Execute and return to office
Have Judge sign & return
true copies
Please contact me upen your revi Other:

of the enclosure

Sincerely, |

yon A

Ivm S. McWilliams
Attorney at Law
MSM:jec
Enclosures
cc: Hon. Robert Holmes Bell
Michael Bogren
Mark Ott



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN .
SOUTHERN DIVISION - R
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MARC A. OTT, . ul i3

Plaintiff,

Case No: 4:98-CV-125
V.

HON. ROBERT HOLMES BELL
ZADIE JACKSON, individually and
in her capacity as a member of the
Kalamazoo City Commission, jointly
and severally; KALAMAZOO CITY
COMMISSION, jointly and severally;
and CITY OF KALAMAZOO, jointly and
severally,

Defendants.

ORDER SETTING RULE 16 SCHEDULING CONFERENCE

IT IS HEREBY ORDERED:

1. Rule 16 Scheduling Conference: A scheduling conference

pursuant to Fed. R. Civ. P. 16 is hereby scheduled for September
30, 1998 at 9:00 a.m., before the Honorable Robert Holmes Bell, 401

Ford Federal Building, 110 Michigan, NW, Grand Rapids, MI 49503.
2. Matters to be Considered at the Scheduling Conference:
The purpose of the scheduling conference is to review the joint
status report and to explore methods of expediting the disposition
of the action by: establishing a plan of case management;
discouraging wasteful pretrial activities; facilitating the
settlement of a case; establishing an early, firm trial date; and
improving the quality of the trial through thorough preparation.

3. Differentiated Case Management: This case will Dbe



managed by the Court pursuant to the Differentiated Case Management
Plan adopted by the Western District. The purpose of the plan is
to facilitate deliberate adjudication of civil cases on the merits,
monitor discovery, improve litigation management, and ensure just,
speedy, and inexpensive resolutions of civil disputes. 2t the Rule
16 Conference, this case will be assigned to an appropriate
scheduling track. Dates recommended by the parties in the joint
status report shall correspond to the deadlines established for the
track proposed by the parties.

4. Preparation of Joint Status Report: A joint status
report shall be prepared jointly by counsel and filed, with a copy

sent £o Judge Bell's chambers, three (3) business days prior to the
conference in the following form:

A Rule 16 Scheduling Conference is scheduled for the **

day of *x, 1998. Bppearing for the parties as counsel
will be:
(List the counsel who will attend the scheduling
conference. Counsel for all parties must attend.
Parties not represented by counsel must appear in
person. Parties who are represented are

encouraged, but not required, to attend) .

1. Jurisdiction: The basis for the Court's
jurisdiction is:

(Set forth a statement of the basis for the Court's
jurisdiction. Indicate all objections.)

2. Jury or Non-Jury: This case is to be tried
[before a juryl] [by the Court as trier of law
and fact]) .

3. Statement of the Case: This case involves:

(Set forth a brief description of the claims and
defenses, sufficient to acquaint the Court with the



general nature of the case, as well as the factual
and legal issues requiring judicial resolution.)

4. Pendent State Claims: This case [does] [does
not] include pendent state claims.

(If pendent state claims are presented, include a
statement describing such claims, and all
objections to the Court retaining the pendent
claims.)

5. Joinder of Parties and Amendment of Pleadings:
The parties expect to file all motions for
joinder of parties to this action and to file
all motions to amend the pleadings by

(i) Whether Fed.R.Civ.P. 26(a) (1) disclosures
are desirable and, if so, the date(s) by which
the parties expect to be able to furnish these
initial disclosures.

(ii) The plaintiff expects to be able to
furnish the names of the plaintiff's known
witnesses, 1including all experts, to the
defendant by . The defendant expects
to be able to furnish the names of the
defendant's known witnesses, 1including all
experts, to the plaintiff by .

(iii) In this case, it would (would not) be
advisable to exchange written expert witness
reports as contemplated by Fed.R.Civ.P.
26 (a) (2). Reports, if required, should be
exchanged according to the following schedule:

(iv) The parties have agreed to make available
the following documents without the need of a
formal request for production:
From plaintiff to defendant by

(Describe documents)
From defendant to plaintiff by

(Describe documents)

-OR-

The parties are unable to agree on voluntary
production at this time.

7. Completion of Discovery: The parties believe
3
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that all discovery proceedings can be
completed Dby . The parties
recommend the following discovery plan:

(As required by Fed.R.Civ.P. 26(f), set forth
propeosed plan of discovery, including subjects on
which discovery may be needed and whether discovery
should be conducted in phases or be limited to or
focused on certain issues. Also set forth any
recommendations as to limitations on discovery.
Limitations may include the number of depositions
and interrogatories, time limits on depositions, or
limitations on the scope of discovery pending
resolution of dispositive motions or alternative
dispute resolution proceedings.)

8. Mntions: The parties anticipate that all

dispositive motions will be filed by
.  The parties acknowledge that it
is the policy of this Court to prohibit the
consideration of non-dispositive discovery
motions unless accompanied by a certification
that the moving party has made a reasonable
and good faith effort to reach agreement with
opposing counsel on the matters set forth in
the motion.

9. Alternative Dispute Resolution: The parties
recommend that this case be submitted to the
following method(s) of alternative dispute
resolution:

(Set forth each party's position with respect to
the preferred method, 1f any, of alternative
dispute resolution. Methods used in this district

include, but are not limited to, voluntary
facilitative mediation (W.D.Mich.LCivR 16.3) (see
attachments) , early neutral evaluation
(W.D.Mich.LCivR 16.4), Michigan mediation

(W.D.Mich.LCivR 16.5), arbitration (W.D.Mich.LCivR
16.6), summary Jjury trial, summary bench trial
(W.D.Mich.LCivR 16.7), and appointment of a special
master.)

10. Length of Trial: Counsel estimate the trial
will last approximately full days.

11. Prospects of Settlement: The status of
settlement negotiations is:

(Indicate progress toward settlement and issues
that are obstacles to settlement.)

4
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12. Track Assignment: The parties recommend that
this matter be assigned to the
track. (Track(s) are delineated 1in the
Differentiated Case Management Plan used in
this district.)

The joint status report shall be approved and signed by all
counsel of record and by any party who represents him or herself.
The report shall be filed with the Clerk of the Court, Ronald C.
Weston, Sr., Rocom 452 Ford Federal Building, Grand Rapids, Michigan
40503.

5. Qrder of Referral: United States Magistrate Judge Joseph
G. Scoville, of Grand Rapids, Michigan, telephone number
(616)456-2309, 1is designated to assist in the judicial management
of this case, and is invested by the powers conferred under 28
U.S.C. Section 636 (b) (1) (A).

6. Case Managexr: Any guestion concerning this Order or the
scheduling conference should be directed to Susan Driscoll Bourque,

Case Manager, at (616)456-2029.

ROBERT HOLMES BELL
UNITED STATES DISTRICT JUDGE

Dated:_AjL%Zéaxé;tl1},&%ﬁ8
|
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UNITED STATES DISTRICT COUR
FOR THE WESTERN DISTRICT OF MICHIGAN

TMPORTANT DIFFERENTIATED CASE MANAGEMENT INFORMATION
PLEASE READ BOTH SIDES - DO NOT DISCARD

Notice Re: Amendments to Federal Rules of Civil Procedure
Effective December 1, 1993

12/95

On December 1, 1993, amendments to the Federal Rules of Civil Procedure became effective. The court

has determined that the automatic operation of certain of these rules could be inconsistent with the court's Civil
Justice Expense and Delay Reduction Plan. The court has therefore suspended or modified by order (Administrative
Order 93-125), as expressly allowed by the amendments, the following:

A.

further

The planning meeting required by Fed. R. Civ. P. 26(f) shall take place in the manner and a1 the time
directed by the order setting the Rule 16 conference. The report filed with the court as a result of the
planning meeting shall contain the information required by that order. Cases assigned to the non-DCM track
are exempted from the meeting requirement of Fed. R. Civ. P. 26(f), unless otherwise ordered by the court.

The Rule 16 scheduling conference shall be conducted within the time prescribed by the court's Civil Justice
Plap, as modified, notwithstanding the provisions of Fed. R. Civ. P, 16(b).

No cwvil case pending in this district shall be subject to the automatic stay of the comumencement of discovery
imposed by Fed. R. Civ. P. 26(d).

The provisions of Fed. R. Civ. P. 26(a)(1) concerning initial disclosures shall not apply to any case brought
in this disirict, except that the disclosures required therein may be directed by the court by order entered
in a particular case.

In cases assigned (0 a wack, the provisions of Fed. R. Civ. P. 26(2)(2) concerning the disclosure of expert
testimony are modified as follows. The names, addresses, and qualifications of expert witnesses expected (o
testify at trial shall be disclosed as provided in the case management order. The expert’s written report
contemplated by Fed. R. Civ. P. 26(a)(2), if required by the court, shall be disclosed at the time provided
in the case management order. In cases assigned to the non-DCM track, the exchange of wrinen experts’
reports contemplated by Fed. R. Civ. P. 26(2)(2) shall not be made, unless specified by the court.

The pretrial disclosures required by Fed. R. Civ. P. 26(@)@3) shall be made in the final pretrial order. The
time for making objections shall be as established by the case management order. All other provisions of
Fed. R. Civ. P. 26(a)(3) concerning objections and waiver of objections are hereby preserved.

The limitations on the number of permissible interrogatories established in Fed. R. Civ. P. 33(a) and the
number of permissible depositions established in Fed. R. Civ. P. 30@)(2)(A) and 31(@)(2)(A) are hereby
suspended for all cases assigned to a track. In such cases, discovery limitations will be esiablished by the
court at the case mapagement conference and set forth in a case management order. The discovery
limitations contained in the Federal Rules of Civil Procedure shall not apply to cases assigned to the non-
DCM track.

Administrative Order 93-125 shall remain in effect until rescinded, modified or superseded by local rule or
order. The full text of Administrative Order 93-1235 is available in the Clerk's office.
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IMPORTANT DIFFERENTIATED CASE MANAGEMENT INFORMATION

DO NOT DISCARD

Pursuant 10 28 US.C. 47] et seq., the United States District Court for the Western District of Michigan has developed a system
of differentiated case management (DCM) which provides for the assignment of all civil cases to an appropriate processing track.

Lingants are permitied to indicate their preference of track selection at the Rule 16 Scheduling Conference, although the judicial officer

assigned o the case will make the final determination. Discovery limitations listed below are suggested guidelines. The amount of
discovery will be determined at the Rule 16 Scheduling Conference and cannot be amended without prior approval of the court.

The following criteria are factors you may wish to consider prior to indicating your track preference.

I

191

Vi

Voluntary Expedited - disposition will occur in less than 9 months from the date the complajnk is filed.

assignment is voluntary, parties must waive their right to trial by an Article III judge

few parties, few disputed issues, relatively low monetary sums

mutual prediscovery disclosure of relevant information will be required

discovery deadline 90 days after Rule 16 scheduling conference, 2 depositions, 15 interrogatories per party

Expedited - disposition will occur no later than 9 - 12 months from the date the complaint is filed.

few parties, few disputed factual or legal issues

parties encouraged 1o waive their right to trial by an Article I judge

mumal prediscovery disclosure of relevant information is encouraged

selecuive use of alternative dispute resolution methods

discovery deadline (20 days after Rule 16 scheduiing conference, 4 depositions, 20 interrogatories per party

Standard - disposition will occur po later than 12 - IS5 months from the date the complaint is filed.

multiple parues, third party claims, a number of disputed factual or legal issues

mumal prediscovery disclosure of relevant information is encouraged

order phasing discovery may be directed if dispositive issues are raised

alternative dispute cesolution methods will be utilized regularly

discovery deadline 180 days afier Rule 16 scheduling conference, 8 depositions. 30 interrogatories per party

Complex - disposition will occur no later than 15 - 24 months from the date the complaint is filed.

° numerous parties, complicated factual oc legal issues

® periodic Rule 16 scheduling conferences may be necessary

L] cases scheduled for trial beyond eighteen months must be certified by a judicial officer

° alternative dispute resolution methods will be uulized regutarly

L discovery deadline 270 days after Rule 16 scheduling conference, 15 depositions, 50 interrogatories per party

Highly Complex - disposition likely will occur over 24 months from the date the complaint is filed.

° numerous parties or class action lawsuits, periodic Rule 16 scheduling conferences

® no case will be assigned to this track without certification by a judicial officer

° dlternative dispute resolution methods very often utilized

. discovery guidelines and limitations are at the discfetion of the court

Administrative

° assignment to this track will be made by the clerk's office upon review of the initial pleadings

° social security, habeas corpus, bankruptcy appeals, administrative appeals, and 42 U.S.C. (983
actions by prisoners, generally will be included on this track

L civil rights actions assigned to this track are limited to 13 interrogatories and requests for production of 5 categories
of documents per party umnless modified by the court upon filing a motion for good cause shown

Non-DCM

° 10% of all cvil cases, except Administrative Track cases, will be selected randornly for this track

. judicial involvement will be minimal

° requests for additional case management must be made by motion

®

parties may be placed on another track upon filing a motion and approval by the court
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IMPORTANT INFORMATION REGARDING VOLUNTARY FACILITATIVE
MEDIATION - DO NOT DISCARD

GENERAL

Local Rule 16.3 authorizes use of Voluntary Facilitative Mediation as a method of resolving
civil actions in this court. As distinguished from Michigan mediation (W.D Mich.LCivR 16.5),
facilitative mediation is a flexible, noun-binding process in which an impartial third party
facilitates negotiations among the parties to help them reach settlement. The mediator, who may
meet jointly or separately with the parties, serves as a facilitator only and does not attempt to
evaluate or place a monetary value on the dispute, nor decide issues or make findings of fact.
The mediator will act as a catalyst for dispute resolution by asking questions, defining issues,
opening channels of communication and assisting in the generation of altermative settlement
proposals and solutions. All civil cases except prisoner civil rights complaints, habeas corpus,
social security and §2255 motions are eligible for facilitative mediation.

A list of mediators who have been certified by the court is attached. All mediators are
required to successfully complete an extensive training program either sponsored or approved
by the court and to co-mediate at least one case. If the district or magistrate judge is satisfied
that all parties voluntarily selected facilitative mediation, he will incorporate their selection in
the case management order, Instructing the parties to notify the ADR clerk within {0 calendar
days of the name of the jointly selected mediator. Any case referred to facilitative mediation
continues to be subject to management by the judge to whom it is assigned. Unless otherwise
ordered, parties are not precluded from filing pretrial motions or pursuing discovery.

PROCEDURES

Within ten calendar days of the case management order, the parties jointly choose one mediator
from the list of court certified mediators. Plaintiff is responsible for notifying the ADR clerk
of the name of the selected mediator. [f the parties are unable to reach agreement, they notity
the ADR clerk who selects a mediator for them. The ADR clerk notifies the mediator of his
or her sefection, and requests a check for potential conflicts of interest. If a conflict is found
to exist, the mediator notifies the ADR clerk, who either selects an alternate mediator or
requests the parties make a new selection. Once a mediator's selection is finalized, the ADR
clerk notifies the judge assigned to the case, who issues an order of referral for facilitative
mediation.

Within 14 days after the issuance of the order of referral for facilitative mediation, the mediator
consults with the parties and sets a time and place for the mediation session. The session
should be held within 60 days after the mediator is selected. The mediator will send a notice
of hearing as soon as practicable. Parties or individuals with settlement authority are required
to attend the session.
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Not less than seven calendar days prior to the scheduled mediation session, each party provides
the mediator with a concise memorandum, no more than ten double-spaced pages in length,
setting forth the party's position concerning the issues to be resolved through mediation,
including issues relative to both Jiability and damages. The mediator may circulate the parties’
memoranda. The format for the session is developed by the parties and the mediator. [t may
involve one or more sessions and may continue for as long as the parties agree it is
productive.

At the close of the mediation session, if settlement is reached, the mediator helps the parties
draft a settlement agreement along with a stipulation and proposed order to dismiss, which is
then filed with the court. If settlement is not reached, the parties have seven calendar days
to inform the mediator whether they desire to continue the mediation process. Within ten
calendar days of the session, the mediator files a brief report with the ADR clerk and provides
copies to all parties. The report indicates only who participated in the mediation session and
whether settlement was reached.

KEY PROGRAM FEATURES

Information disclosed during any mediation session may not be disclosed to any other party
without consent of the disclosing party. All mediation proceedings are considered to be
compromise negotiations within the meaning of Federal Rule of Evidence 408. The court
assesses a fee of $50.00 (fitty dollars) per referral, of which $25.00 is paid by the plaintiff(s)
and $25.00 is paid by the defendant(s). The monies are deposited into the Voluntary
Facilitative Mediation Training Fund. In the instance of a pro bono mediation, the assessment
ts waived. Mediators are paid their normal hourly rate, which shall be divided equally among
the parties unless the parties otherwise agree. The mediator is responsibie for billing the
partes. In the event of a noncompliance, the mediator may petition the district or magistrate
judge for an order directing payment of his or her fees.

The facilitative mediation program is administered by the clerk's office. In an effort to gather
information about the efficacy of the program, the clerk’s office may develop questionnaires for
participants, counse! and medjators to be completed and returned at the close of the mediation
process. Responses will be kept confidential and not divulged to the court, attorneys or parties.
Only aggregate information will be reported.

SUMMARY

The facilitative mediation program is completely voluntary. No one will compel the parties to
use this process. Litigants are encouraged however, to participate in facilitative mediation early
in litigation, soon after the initial scheduling conference, in order to help reduce the expense
and delay of traditional litigation. Other federal courts that have used this type of program
report as much as an 80 percent success rate in settling cases.

If you have questions about Voluntary Facilitative Mediation or any other method of alternative
dispute resolution, you may contact the ADR clerk in the clerk's office.
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Charles F. Ammeson, Troff Petzke & Ammeson. 811 Ship Street, P.O. Box 67, St. Joseph, MI 49085, (616) 983-
0161, Fax: (616) 983-0166. Areas of Practice: Persomal injury/tort, insurance, employment, and real estate.
Hourly rate: 3130/hr.

Linda Miller Atkinson, Philo, Atkinson, White, Stephens, Wright & Whitaker, 805 Railroad Ave., P.O. Box 241,
Channing, MI 49815, (506) 542-6801, Fax: (906) 542-7117. B-majl: lmatkinson@uplogon.com. Areas of Practice:
Producis liability, professional negligence, insurance, towuship and municipal government issues, estates, and personal
injury general. Hourly rate: $125/hr.

Steven L. Barney, Pluokett & Cooney, PC, 303 Howard St., Petoskey, MI 49770, (616) 347-1200, Fax: (618) 347-
2949; E-mail: barneyst@plunketclaw.com; website: www.plunkettlaw.com. Arveas of Practice: General liability and
business torts, products liability, professionat liability (architects, engincers, allorneys and accoumtants), complex
commercial, property and construction liability. Hourly rate: $180/hr.

George Frederick Bearup. Smith, Haughey, Rice & Roegge, PC, 241 E. Swate St., Traverse City, Ml 49684, (616)
929-4878, PFax: (616) 929-4182. Areas of Practice: Domestic relations, cstate planning (wills, trusts, financial
planning), geoeral corporale law, employee welfare and benpefit plans. Hourly rate: $150/hr.

Michael W. Betz, Roberts Betz & Bloss, PC, 500S Cascade Road, SB, Grand Rapids, MI 49546, (6165) 285-8899,
Pax: (616) 285-0045. Areas of Practice: Adminjstrative law, agricultural law, civil rights, commercial litigation,
employment relations, governmental liability, insurance coverage disputes, insurance law, personal injury, product
liability, professional malpractice, real property litigatiop and Superfund litigation. Hourly rate:  $150/hr.

Stephen C. Braunsdorfer, Bransdorfer & Bransdorfer, PC, Suite 305, Ledyard Bldg., 125 Ouwawa Ave,, NW, Grand
Rapids, M1 49503-2898, (616) 458-4004, Fax: (616) 458-4422. Areas of Practice: Personal injury and other tort
actions, products liability, contract and other commercial transactions, insurance actions, envirommental litigation, and

condemnation proceedings. Hourly rate:  $190/hr.

Charles E. Burpee, Warper, Norcross & Judd, LLP, 11) Lyon St., NW, 900 Old Kent Building, Grand Rapids, Ml
49503, (616) 752-2141, Pax: (616) 752-2500. Areas of Practice: Intellectual propeny including patent, trademark,
copyright, trade secrets, computer and liceosing. Hourly rate:  $200/hr.

Allen S. Bush. Butch, Quinn, Rosemurgy, Jardis, Bush, Burkhart & Parks, PC, 816 Ludingion St., BEscapaba. MI
49829, (906) 786-4422, Fax: (906) 786-5128. Areas of Practice:  All forms of civil litigation: personal injury,
professional negligence (medical, legal apnd architectural), construction law (litigation and arbitration), labor and
employment law (negotiator, litigator and arbitrator). Hourly rate:  $125/hr.

Richard J. Celello, Mouw & Celello, PC, 100 Rast “C” St., P.O. Box 747, Iron Mountain, MI 49801, (506)
774-2480, Pax: (906) 774-2662. Arcas of Practice: General personal injury (plaintiff & defendant); wedical negligence
(plaintiff & defendant); products liability (plaintiff & defendans); commercial litigation (plaintiff & defendaat); muaicipal
law, hospital faw. Hourly rate:  $120/br.

Roger M. Clark, Wammer Norcross & Judd, LLP, 111 Lyon St., NW, 900 OIld Kent Building, Grand Rapids, Ml
49503, (616) 752-2109, Fax: (616) 752-2500. Arcas of Practice: Commercial, insurance, product liability and
professional liability litigation, and corporate. Hourly rate:  $175/hr.

John L. Coté, 2541 Lakeshore Dr., Holland, MI 49424; (616) 399-4259, Fax: (618) 786-0061. Additional
addresses & affiliations: Siebers Mohney Associates, PLC, Suite 240, J0O E. 8th St., Holland, M!I 49423, (616)
394-988), Fax: (616) 394-9845, and, Of Counsel to Willingbam & Coté, Suite 500 University Place, 333 Albert
Ave., P.O. Box 1070, East Lansing, MI 48826, (517) 351-6200, Pax: (517) 351-(195; E-mail

willingham .cote@acd. net. Areas of Practice: Commercial litigation, products liability, pecsonal injury, admiralty law,
malpractice. A significant portion of my practice has involved the representation of attormeys and judges charged
with misconduct. Hourly rate:  $190/hr.

Mary E. Delebanty, Gemrich, Moser, Bowser & Lobrmann, 222 S. Westnedge Ave., Kalamazoo, MI 49007, (616)
382-1030, Fax: (616) 382-0703. Areas of Practice: Fmployment law, civil rights, Bqual Pay Act, ADA, elc
Labor - labor/management issues, failure to represent; domestic relations/family Jaw issues: and, school and educational
law. Hourly rate: $150/hr.

Stephen M. Denenfeld, Lewis & Allen, PC, Suite 800, 136 E. Michigan Ave., Kalamazoo, MI 49007, (616) 388-
7600, Pax: (616) 349-3831. Areas of Practice: Business and comumerscial law, civil litigation, employment relations
and real cstate. Hourly rate: $175/hr. .



Frederick D. Dilley, Boyden, W3 M*_l, Timmons & Dilley, 5000 Riverfront Plazat Hg 55 Campau, NW, Grand
Rapids, M1 49503, (616) 235-23¢ _,.f’ax: (616) 459-0437. Areas of Practice: C'  Jercial litigation, environmental,

medica) malpractice, and personal injury. Hourly rate: $200/hr.

W. Peter Doren, Sondee, Racine & Doren, PLC, 229 lake Ave., Traverse City, M1 49684, (616) 947-0400, Fax:
(616) 947-0748. Areas of Practice: Municipal law, real estate law, construction and contract law, civil rights and
labor law. Hourly rate: $150/br.

Stephen R, Drew, Drew Cooper & Anding, Suite 300, 125 Ottawa, NW, Grand Rapids, MI 49503,

(616) 454-8300, Fax: (616) 454-0036. Arcas of Practice: Genperal civil litigation, with special emphasis on
employment law, civil rights, police misconduet, persomal injury, tort, and nursing home litigation.. Hourly rate:
$185/hr.

Stuart J. Dupnings, Jr., Dunnings & Frawley, P.C., 530 S. Pine, Laosing, MI 48933-2299, (517) 487-8222. Pax:
(517) 487-2026. Areas of Practice: Personal injury and toms, civil rights, employment law, contract and social
security. Hourly rate:  $190/hr.

Pamela Cbapman Eunslen, Miller, Canfield, Paddock & Stone, PLC, 444 W. Michigan Ave., Kalarnazoo, MI
49007, (616) 383-5824, Fax: (616) 383-5858. Areas of Practice: Allernative dispute resolution, employment, civil
rights, and commercial litigatjon. Hourly rate:  $175/hr.

James H. Geary. Howard & Howard, Suite 200, 100 Portage Si., Kalamazoo, MI 4%007, (616) 382-9707, Fax:
(616) 382-1568. Areas of Practice: Commercial litigation including Jender liability, employment discrimination,
contract liugation, UCC litigation, real estate litigation and insurance policy interpretation; appeals. Hourly rate:
$195/hr.

Richard A. Glaser, Dickinson, Wright, PLLC. Suite 900, 200 Ouawa Ave., NW, Grand Rapids, M1 49503, (616)
458-1300, Pax: (616) 458-6753. Areas of Practice: General civil and commercial litigation; accountant and
consultant liability; business tort litigation; cogpstruction (itigation; products hability law; professionzl liability; securities
litigation; environmemnta) litigation. Hourly rate:  $195/hr,

Awmy J. Glass, Michigan Mediation & Arbitratjon Services, Suite 445, 229 E. Michigan Ave., Kalamazoo, MIJ
49007, (516) 342-9046, Fax: (616) 349-1417. Areas of Practice: Personal injury and wrongful death: auto, products
and premises liability; construction disputes; design defects, breach of coniract; employment; patept infringement,
environmental; general civil. Hourly rate: $170/hr.

Richard D. Grauer. Rader. Fishman & Grauer, PLLC, Suite 140, {533 N. Woodward Ave., Bloomfield Hills, Ml
48304, (248) 594-0640, Fax: (248) 594-0610. Additional addresses: Rader, Fishman, Grauer & McGarry, Suite 600,
171 Monroe Ave., NW, Grand Rapids, MI 49503, (616) 742-3500, Pax: (616) 742-1010; Suite 501, 1233 20th St.,
Washington, DC 20036, (202) 955-3750. Pax: (202) 955-375%. Areas of Practice: Intellectual property, primarily
patent and trade secret law. Hourly rate: $200/hr.

Peter L. Gustafson, Warner, Norcross & Judd, LLP, 900 Old Kent Bldg., I1l Lyon St., NW, Grand Rapids, MI
49503, (616) 752-212{, Fax: (816) 752-2500/2501. Arecas of Practice: Business, commercial, coostructiop,
professiopal liability. environmental, product liability and real estate litigation, with related work as a neutral arbitrator
and in zoning, contracts, insurance, partnership and UCC law. Hourly rate: $175/hr.

Henry L. Guikema, Guikema & Hulbert, PC, Suite 410, 125 Ottawa, NW, Grand Rapids, MI 49503, (616) 235-
2601, Pax: (616) 458-7548. Areas of Practice: Contracts - commercial, copstruction and insurapce, civil rights,
labor, BRISA and lorts - commercial, personal. Hourly rate:  3165/br.

Elizabeth S. Holmes, Law Office of Elizabeth S. Holmes. 145 Pederal Square Bldg., 29 Pearl Si., NW, Grand
Rapids, MI 49503, (616) 454-5099, Fax: (616) 454-6572. Areas of Practice: Civil rights, employment, and
trademark. Hourly rate: 8175/hr.

Oskar M. Hornbach, Oskar M. Hornbach, PC, 222 W. Genesee St., Lansing, MI 48933, (317) 371-4224, Pax:
(517) 371-5153. Areas of Practice: Commercial litigation, contract disputes, employer-employee relations, personal
ijury, probate and estate plapping. Hourly rate:  $170/hr.

Dale Ann Iverson. Smith, Haughey, Rice & Roegge, 200 Calder Plaza Bldg., 250 Monroe Ave., Grand Rapids, MI
49503, (616) 458-3232, Pax: (616) 774-2461. Areas of Practice: Pacilitative mediation, civil ltigation, with
emphasis on products liability and employment, nop-profit organizations. Hourly rate:  $150/hr.

William W. Jack, Jr., Smith, Haughey, Rice & Roegge, 200 Calder Plaza Bldg.. 250 Monroe Ave.. Grand Rapids.
MI 49503, (616) 774-800, Pax: (616) 774-2461. Areas of Practice: Medical malpractice, legal malpracticc and
commercial litigation. Howrly rate:  $175/hr.



Paul E. Jensen, Jensen & Stvar: Zite 300, 20 N. Mooroe Center, Grand Rapidi- .&1 49503, (616) 454-7444,
Fax: (616) 454-7873. Areas of - ‘ltice: General civil litigation, tort litigation, Joyment litigation. professional
liability, contract disputes. Houcly rate: $175/hr.

Thomas F. Koernke, Boyden, Waddell, Timmons & Dilley, S000 Riverfront Plaza Bldg., 55 Campau, NW, Grand
Rapids, MI 49503, (616) 235-2300, Pax: (616) 459-0137. Areas of Practice: General civil litigalion, with emphasis
on corporate, copstruction and invesunent disputes. Hourly rate:  $150/hr.

Richard C. Kraus, Smith, Haughey, Rice & Roegge, PC, Suite 410, 1400 Abbort Rd.. East Lansing, MI 48823
2320, (517) 332-3030, Fax: (517) 332-3468. Areas of Practice: Heallth care, commercial litigation, and civil rights.
Hourly rate:  $175/hr.

Jon G. March, Miller, Johnson, Snell & Curmmiskey, PLC, Suite 800, 250 Monroe Ave., NW, P.O. Box 306.
Grand Rapids, MI 49501-0306, (616) 831-1729, Pax: (616) 831-1701. Aryeas of Practice: General commercial
litigation (including securities and antitrust); employment litigation (including civil rights); professional pegligence
defense; educauon law. Hourly rate: $200/hr.

E. Tbhomas McCarthy, Jr., Smith, Haughey, Rice & Roegge, 200 Calder Plaza Bldg., 250 Mounroe, NW, Grand
Rapids, M1 49503, (616) 458-0260, Pax: (616) 774-2461. Areas of Practice: Fmployment law; civil rights; product
liability: professjional liability/malpractice; comumercial litigation. Hourly rate:  $180/hr.

John E. McGarry, Rader, Fishman, Grauer & McGarry, Suite 600, 171 Monroe Ave., NW, Grand Rapids, MI
49503, (616) 742-3500/3511, Fax: (616) 742-1010. Areas of Practice: Imiellectnal property, principally patent law
(prosecution and litigation), and intellectual property licensing. Hourly rate: $200/hr.

David R. Mechlin, Vairo, Mechlin, Tomasi. Johnson & Manchester, 400 E. Houghton Ave.. Houghton. MI 49931,
(906) 482-0770, Fax: (906) 482-2938. Arcas of Practice: Employment litigation. including civil righls: contract
liigation; goverrmemal liability; products liability; personal imjury. Hourly rate:  $125/hr.

Lawrence J. Murphy, Varmum, Riddering, Schmidt & Howlea, LLP, 350 B. Michigan Ave., Kalamazoo, MI
49007-3848, (616) 382-2300, Fax: (616) 382-2382. Areas of Practice: Labor and empioyment litigation, training.
Hourly rate: $195/hr.

Jon R. Muth, Miller, Johason, Snell & Cummiskey, PLC, 800 Calder Plaza Bidg., 250 Monroe. NW. P.O. Box
306, Grand Rapids, MI  49501-0306, (616) 831-1736, Fax: (616) 831-1701. Areas of Practicc: General
civi/commercial, environmental, and product liability. Hourly rate:  $200/hr.

Bruce W. Neckers, Rhoades, McKee, Boer, Goodrich & Tina, Suite 800. 161 Otiawa Ave., NW, Graod Rapids, MI
49503, (616) 235-3500, Fax: (616) 235-1639. Areas of Practice: Personal injury, business litigation, employment
licigation and products liability. Hourly rate:  $195/hr.

Dustio P’. Ordway, Dickinson. Wright, PLLC, Suite 900, 200 Ottawa Ave., NW, Grand Rapids. MI 49503, (616)
458-1300, Fax: (616) 458-6753; E-mai: dordway@dickinson-wright.com. Areas of Practice: Envirommental law (all
types), litigation, administrative law, real estate transactions and commercial transactions. Houcly rate:  $180/hr.

H. Rhett Pinsky, Pinsky, Smith, Fayewe & Hulswit, 1515 McKay Tower, Grand Rapids, MI 49503, (616) 451-
8496, Pax: (616) 451-9850. Areas of Practice: Employment litigation. Hourly rate: $175/hr.

Perrin Rynders, Varnurn, Riddering, Schmidt & Howlewt, P.O. Box 352, Grand Rapids, M1 49501-0352, (616) 336-
6734, Pax: (616) 336-7000. Areas of Practice: Product liability, personal injury. and commercial (business torts,
tax) litigation. Hourly rate: S195/hr.

C. Joseph Schwedler, C. Joseph Schwedler, PC, 410 Superior Ave.. Crystal Palls, M1 49920, (906) 875-6666, Fax:
(906) 875-6401. Acreas of Practice: Genperal civil practice, real estate, probate, estate planning, corporale. municipal.
barking, busipess litigauon and negligence. Hourly rate:  $110/hr.

Webb A. Smith, Poster. Swift, Collins & Smith, PC, 313 S. Washingion Square, Lagsing, MI 48933, (517) 371-
8157, Fax: (S17) 371-8200. Areas of Practice: Personal injury, civil litigalion, commercial litigation, oil & gas,
and media law. Rourly rate:  $190/br.

Stephen D. Turner, Law Weathers & Richardson, P.C., Suite 800, 333 Bridge Street, NW, Grand Rapids, MI
49504, (616) 459-1171, Pax: (616) 732-1740. Areas of Practice: Business and commerscial litigation, employment
litigation, and environmental licigation. Hourly rate: $185/hr.

Robert D. VanderLaan, VanderLaan & Associates, P.C., Suite 1245, 333 Bridge Street, NW, Grand Rapids, MI
49504, (616) 454-0900: (616) 454-0986. Arseas of Practice: Trial practice with an emphasis on business tort
litigation: products litigation; personal ipjury; antitrust; commercial-rights litigation. Hourly rate: $175/hr.



Robert J. Van Leuven, Libner, = % Leuven, Kortering, Bvans & Portenga, P.C.- D Comerica Bank - Muskegon
Mall, P.O. Box 450, Muskegon, : J 49443-0450, (616) 722-6546 or (800) 225-56- JFax: (616) 725-8185. Areas
of Practice: Auto negligence, products liability, premises liability, construction liability, admiralty, insurance (including
no-fault PIP claims), employment termination and discrimination. Hourly rate: S175/hr.

Michael D. Wade, Garan, Lucow, Miller, Seward & Becker, P.C., Suite 950, 171 Moaroe, NW, Grand Rapids, MI
46503, (616) 742-5500, Fax: (616) 742-5566. Areas of Practice: Medical malpractice, legal malpractice,
employment discrimination, torts and contracts. Hourly rate: $175/br.

Douglas E. Wagner, Warner Norcross & Judd, LLP, Suite 900, 111 Lyon St., NW, Grand Rapids, MI 49503,

(616) 752-2130, Pax: (616) 752-2500. Areas of Practicc: Products liability, commercial/contract, employment.
Hourly rate:  $175/hr.

Please note: The bourly rates indicated, effective 1/1/98 through 12/31/98, are for faciliative mediation services only, and
may reflect a partial pro bono service (o the program.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN T~

SOUTHERN DIVISION

MARC A. OTT.

Plaintiff

VS.

ZADIE JACKSON, individually and in
her capacity as a member of the
Kalamazoo City Commission, the
KALAMAZOO CITY COMMISSION, and
the CITY OF KALAMAZOO , jointly and
severally

Defendants.

L.C. No. E98-2119 CK
U.S.D.C. Case No. oy v ! PO

HONORABLE: Rpbert Holmes Bel!
U.S. District judee’

/

MELVIN S. McWILLIAMS (P26792)
Attorney for Plaintiff

417 Seymour, Suite 9

Lansing, Michigan 48933
Telephone: 517/482-4928

MICHAEL S. BOGREN (P34835)
PLUNKETT & COONEY, P.C.
Attorney for Defendants

535 South Burdick, Suite 256
Kalamazoo, Michigan 49007
Telephone: 616/382-5935

ANSWER TO COMPLAINT, AFFIRMATIVE

DEFENSES AND JURY DEMAND

NOW COME the Defendants, by and through their attorneys, PLUNKETT &

COONEY, P.C., and in answer to the Plaintiffs complaint state:

GENERAL ALLEGATIONS

1. The Defendants are without knowledge or information sufficient to form a

belief as to the truth of the allegations contained in paragraph 1.

2. Admitted.



W

3. Admitted.

4. There 1s no paragraph 4 contained in the Plaintiffs Complaint.

5. It 1s admitted that the City of Kalamazoo, through the action of the City
Commission, approved and entered into the separation agreement and general release
dated January 27, 1997, with Marc Ott. However, it is denied as untrue that the

Kalamazoo City Commission is a proper Defendant in this case, or 1s an entity subject

to suit.

6. Admitted.

7. The Defendants are without knowledge or information sufficient to form a
belief as to the truth of the allegations contained in paragraph 7.

8. The Defendants are without knowledge or information sufficient to form a
belief as to the truth of the allegations contained in paragraph 8.

9. Admitted.

10. The separation agreement and general release speaks for itself. The
Defendants admit that the Plamntiff has accurately recited a portion of the language
contained in the settlement agreement and general release. The Defendants are
without knowledge or information sufficient to form a belief as to the truth of the
allegation that the quoted language 1s the “relevant” part of the separation agreement
and general release.

11.  The separation agreement and general release speaks for itself. The
Defendants admit that the Plamntiff has accurately recited a portion of the language

contained 1n the settlement agreement and general release. The Defendants are



without knowledge or information sufficient to form a belief as to the truth of the
allegation that the quoted language is the “relevant” part of the separation agreement
and general velease.

12. It is admitted that Plaintiffs counsel forwarded a letter to the City of
Kalamazoo dated April 9, 1998, demanding arbitration. It is denied as untrue that
paragraph 18 of the separation agreement and general release, or any other provision of
that document, provides for arbitration.

13. [t is admitted that the Defendants deny that this matter is subject to
arbitration.

14.  Paragraph 14 does not contain allegations of fact to which a response is
required, or can be given.

COUNT I: BREACH OF SEPARATION AGREEMENT

15.  The Defendants incorporate by reference paragraphs 1 through 14 of their
answer as if set forth fully herein.
16.  The allegations contained 1n paragraph 16 are denied as untrue.
17.  The allegations contained in paragraph 17 are denied as untrue.
18.  The Allegations contained in paragraph 18 are denied as untrue.
19.  The allegations contained in paragraph 19 are denied as untrue.
20.  The allegations contained in paragraph 20 are denied as untrue.
21.  The allegations contained in paragraph 21 are denied as untrue.
22. The allegations contained in paragraph 22 are denied as untrue.

23.  The allegations contained i paragraph 23 are denied as untrue.



24.  The allegations contained in paragraph 24 are denied as untrue.

COUNT I1: DEFAMATION

25.  The Defendants incorporate by reference paragraphs 1 through 24 of their
answer as 1if set forth fully herem.

26.  The allegations contained in paragraph 26 are denmed as untrue.

27.  The allegations contained in paragraph 27 are denied as untrue.

28. It 1s denied as untrue that the Defendant, Zadie Jackson, published any
defamatory statements to any person. In further answer, the Defendants state that any
discussions that Zadie Jackson had with law enforcement officials were privileged.

29.  The allegations contained in paragraph 29 are denied as untrue.

30.  The allegations contained in paragraph 30 are denied as untrue.

COUNT III: INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS

31.  The Defendants incorporate by reference paragraphs 1 through 30 of their
answer as if set forth fully herein.

32.  The allegations contained in paragraph 32 are denied as untrue.

33.  The allegations contained in paragraph 33 are denied as untrue.

34.  The allegations contained in paragraph 34 are denied as untrue.

35.  The allegations contained in paragraph 35 are denied as untrue,

36.  The allegations contained in paragraph 36 are denied as untrue.

COUNT IV: RACIAL DISCRIMINATION

37.  The Defendants incorporate by reference paragraphs 1 through 36 of their

answer as if set forth fully herein.



38.  The allegations contained 1n paragraph 38 are denied as untrue.

39. It i1s denied as untrue that Defendant Zadie Jackson had any racial
amimus toward Plaintiff Ott, or any other African-American. It is admitted that
Defendant Jackson was not censured by the City Commissioners, but it is denied that
Defendant Jackson participated in any conduct which would justify or allow her to be
censured or for any action to be taken against her.

40.  The allegations contained in paragraph 40 are denied as untrue.

41.  The allegations contained in paragraph 41 are denied as untrue.

42.  The allegations contained in paragraph 42 are denied as untrue.

WHEREFORE, for the foregoing reasons, the Defendants respectfully request
this Honorable Court enter judgment of no cause of action in theu favor and award
them their actual, reasonable attorney fees and costs incurred in defending against this
action.

AFFIRMATIVE DEFENSES

NOW COME the Defendants, by and through their attorneys, PLUNKETT &
COONEY, P.C., and raise the following Affirmative Defenses to the Plamntiffs
Complaint:

1. Count I of the Plaintiffs Complaint fails to state a claim upon which relief
can be granted in that the terms of the separation agreement do not provide for a

separate cause of action for an alleged breach of the agreement.



2. The Plaintiff has failed to tender back the consideration he received as
part of the separation agreement and general release, a condition precedent to file this
lawsuit, and therefore his claims are barred.

3. The Plaintiff has entered into a separation agreement and general release
and therefore, his claims are barred.

4. To the extent that Defendant Zadie Jackson had any communication with
law enforcement officials, such communications are privileged and will not give rise to a
claim for defamation.

5. The Plaintiff's claim for defamation is barred by the statute of imitations.

6. The Plaintiff's claims are barred by the Plaintiff's failure to comply with
the notice requirements contained in the separation agreement and general release.

7. Defendant Zadie Jackson 1s entitled to dismissal on the basis of qualified
immunity with respect to the federal law claims asserted against her.

8. The Plaintiffs complaint fails to adequately allege a factual basis for
imposing lability on the City of Kalamazoo for claims arising under federal law.

9. Defendant Zadie Jackson is entitled to absolute immunity from the state
law claims asserted against her, as she was the highest level elected official for the City
of Kalamazoo at all times pertinent hereto.

10.  The City of Kalamazoo is entitled to dismissal of the Plaintiff's state law
claims by virtue of the Governmental Immunity Act.

11.  The Defendants will move to amend their affirmative defenses as

additional defenses are disclosed during the pendency of this litigation.



- JURY DEMAND

NOW COME Defendants, by and through undersigned counsel, and

demand trial by jury on all issues 1n the above-captioned matter.

RESPECTFULLY SUBMITTED,

PLUNKETT & COONEY, P.C.

DATED: August 27, 1998

/) ,
BY: [/ /”w/ /- J/O

e Z 5 - ULt

Michael S. Bogren /

Attorney for Defendants
BUSINESS ADDRESS:

535 South Burdick, Suite 256

Kalamazoo, Michigan 49007

Direct Dial: 616/226-8822
00390.81289.26639
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August 31, 1998

Melvin §. McWilliams, Esq. Michael S. Bogren, Esq.
Melvin S. McWilliams, PC Plunkett & Cooney, PC
Capitol View Building 535 S Burdick St., Ste. 256
417 Seymour Ave., Ste. 9 Kalamazoo, MI 4907

Lansing, MI 48933
RE: Ottv. Jackson et al.
Case No. 4:98-cv-125
Dear Counsel:

Your case has been received and filed in this court on August 27, 1998. It was assigned to Judge
Robert Holmes Bell under the number shown above.

Sincerely,
Ronald C. Weston, Sr., Clerk
By: Deputy Clerk

ce: File
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i : Skynse Busimess Center (616) 382-5935
P&BNKETT Sute 256 Fax (616) 3822506

ONEY 535 South Burdick Street www.plunketaw,.com

Kalamazoo. MI 49007-6112

August 27, 1998

HAND DELIVERED

District Court Clerk

UNITED STATES DISTRICT COURT
B-35 Federal Building

110 Michigan Avenue

Kalamazoo, Michigan 49503

RE:  Ott vs City of Kalamazoo, et al
File No.
Owr File No. 00590/81289
Dear Clerk:
Enclosed please find one original and one copy of the following:
- Notice of Filing Removal
- Notice of Removal
- Answer to Complaint. Affirmative Defenses and Jury Demand
- Proof of Service
- $150.00 Check for Filing Fee.
Please file same with your Court. Thank you for your attention in this matter.

Very truly yours,

PLUNKETT & COONEY, P.C.

/)746%&\ /// éiﬁ/wP\d

Michael S. Bogren
Direct Dial: 616/226-8822
MSB/ee
Enclosures
cc: Melvin S. McWilliams, Esq.
Ninth Circuit Court Clerk

00590.81289.266/14

Outront [Flint Gaylord Grand Rapids  Kalamazoo Lansmg Marquelte Bloomijeht
Ihlls
At Clemens Petoskey Piitshurgh



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
MARC A. OTT. .y
"L
Plaintiff |
L.C. No. £98-2119 CK
vS. - ]
U.S.D.C. Case No. H Qx2S
ZADIE JACKSON, individually and in HONORABLE: Chert iaimes Bell
her capacity as a member of the .S, District jU(ig’e

Kalamazoo City Commission, the
KALAMAZOO CITY COMMISSION, and
the CITY OF KALAMAZOO , jointly and

severally
Defendants.
/
MELVIN S. McWILLIAMS (P26792) MICHAEL S. BOGREN (P34835)
Attorney for Plaintiff PLUNKETT & COONEY, P.C.
417 Seymour, Suite 9 Attorney for Defendants
Lansing, Michigan 48933 535 South Burdick, Suite 256
Telephone: 517/482-4928 Kalamazoo, Michigan 49007
Telephone: 616/382-5935
NOTICE OF FILING REMOVAL
TO: Clerk of the Court

Kalamazoo County Circuit Court
227 West Michigan Avenue
Kalamazoo, Michigan 49007

MELVIN S. McWILLIAMS (P26792)
Attorney for Plaintiff

417 Seymour, Sute 9

Lansing, Michigan 48933



PLEASE TAKE NOTICE THAT Defendants , have this day, filed their
Notice of Removal, copies of which are attached hereto, in the offices of the Clerk of the
United States District Court, Western District of Michigan, Southern Division.
RESPECTFULLY SUBMITTED.

PLUNKETT & COONEY, P.C.

o Mt/ T A

Michael S. Bogren

Attorney for Defendants
BUSINESS ADDRESS:

535 South Burdick, Swite 256

Kalamazoo, Michigan 49007

Direct Dial: 616/226-8822

DATED: August 27, 1998

00590.81289 26315
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
MARC A. OTT, (o
Plaintiff, T

L.C. No. £98-2119 CK

vs. o -
U.S.D.C. Case No. »I CHeY! A=

ZADIE JACKSON, individually and in HONORABLE: % o mes Bell

her capacity as a member of the 5.0, Distrect _J{jage

Kalamazoo City Commission, the
KALAMAZOO CITY COMMISSION, and
the CITY OF KALAMAZOO , jointly and

severally

Defendants.

/

MELVIN S. McWILLIAMS (P26792) MICHAEL S. BOGREN (P34835)
Attorney for Plaintiff PLUNKETT & COONEY, P.C.
417 Seymour, Suite 9 Attorney for Defendants
Lansing, Michigan 48933 535 South Burdick, Suite 256
Telephone: 517/482-4928 Kalamazoo, Michigan 49007

Telephone: 616/382-5935

NOTICE OF REMOVAL OF CAUSE TO THE
UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MICHIGAN, SOUTHERN DIVISION

TO: The United States Dastrict Court
Judges of the Above Court

NOW COME the Defendants, ZADIE JACKSON, THE KALAMAZOO CITY

COMMISSION AND THE CITY OF KALAMAZOO, by and tbrough their attorneys,



PLUNKETT & COONEY, P.C., and pursuant to 28 U.S.C. 1441(b) and 1446 file this
Notice of Removal pursuant to those statutes for the following reasons:

1. On or about July 28, 1998, there was commenced and is now pending in
the Ninth Circuit Court for the County of Kalamazoo, State of Michigan, a cexrtain civil
action bearing docket no. E 98-2119 CK in which Marc A. Ott is the Plaintiff and the
Kalamazoo City Commission, the City of Kalamazoo and Zadie Jackson are Defendants.

2. The action, as alleged in the complaint, is a suit brought under the
common law and statutes of the State of Michigan, and under the statutes of the United
States of America, specifically 42 U.S.C. § 1983.

3. The action filed by the Plaintiff is one which District Courts of the United
States would have original jurisdiction under 28 U.S.C. § 1331 as a civil action arising
under the constitution and laws of the United States of America. Specifically, Plaintiff
alleges a violation of his federal rights and seeks damages under 42 U.S.C. § 1983.

4. This notice of removal is timely filed within 30 days after the Defendants
received notice of this action, by way of the Kalamazoo City Attorney accepting service
of the summons and complaint on behalf of the Defendants on or about August 7, 1998.
This case is timely removed and 1s otherwise removal pursuant to the statutes of the
United States of America.

5. Attached hereto and made a part hereof is a copy of the summons and
complaint setting forth a claim for relief upon which the action is based by the Plaintiff

against the Defendants.



i

6. Written notice of the filing of this notice of removal has been given to all
parties as required by law, and a proof of service is attached hereto.

7. A copy of this notice of removal has been filed with the Clerk of the Court
for the Ninth Circuit Court for the County of Kalamazoo, State of Michigan, as provided
by law.

WHEREFORE, the Defendants, ZADIE JACKSON, THE KALAMAZOO CITY
COMMISSION AND THE CITY OF KALAMAZOO, respectfully request that they be
allowed to effect removal of the within action from the Ninth Circuit Court for the
County of Kalamazoo, State of Michigan, to the United States District Court for the
Western District of Michigan, Southern Division.

RESPECTFULLY SUBMITTED,

PLUNKETT & COONEY, P.C.

BY: ///;%ém / ///Q/ e

Michael S. Bogren

Attorney for Defendants
BUSINESS ADDRESS:

535 South Burdick, Suite 256

Kalamazoo, Michigan 49007

Direct Dial: 616/226-8822

DATED: August 27, 1998

005390.81289.26313
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j‘ } Onginaf - Coun
131 copy - Defendanl
2nd copy - Plainliff

Approved, SCAD 3rd copy - Retum
STATE OF MICHIGAN CASE NO,
JUDICIAL DISTRICT
su
9th  JUDICIAL CIRCUIT MMONS AND COMPLAINT 98- 3\ oK
L

Count address . . Court telaphone no,

227 West Michigan Ave., Kalamazoo, MI 49007-3757 (616) 383-8837
I Plaintift name(s), address(es), and telephone no(s). Celandant name(s), address(es), and lelaphona no(s).

Marc A. Ott ' Zadie Jackson

v 1226 Banbury RAd.

Kalamazoo, MI 49001-4911
616 345-8768

Kalamazoo City Commission & City 3

of Kalamazoo ;
Plalnbtf attorney, bar no., addrass, and lelephona no.
Melvin S. McWilliams (P26792) 241 W. South Street
Kalamazoo, MI 49007-4976

417 Seymour, Suite 9
Lansing, MI 48933 616 337-8792
517 482-4928

NQOTICE TO THE DEFENDANT: In the name of the people of the State of Michigan you are notified:

1. You are bsing sued.

2. YOU HAVE 21 DAYS alter recsiving this summons 1o file an answer with the coun and serve a copy on the other parny or (o
take other lawful action (28 days if you were served by mail or you were served outside Lhis state).

3. Ifyou do not answer or take other action within tha time allowed, judgment may be entared against you for the relisf demanded
in the complaint. .

issuad This summons expires Court glark
"5 98-68 10-31-S3 (cﬁ@a- MManroQke

“This summons Is Invalld unless sarved on or belore (ts expiration date.

&J There is no cther pending or resolved civil action arising out of the same transaction or occurrence as alieged inthe complaint.

(J A civil action between these parties or other parties arlsing out of the transaction or occurrence alleged in the complaint has

. The docket number and assigned judge are:

been previously filed in
Name of court

Dockel no. ’ Judge Barmo
The action [Jremains [(is no longer pending.
VENUE
PlainliH(s) resldence {include city, township, or viliage) Dalendant(s) rastdence (Inciuda city, township, oc village)
Rochester Hills, MI Kalamazoo, MI
Place whare action arose or business conducled
Kalamazoo, MI J

| declare that the complaint information above and attached is true to the best of my information, knowledge, and belief.

2/65 /58 Mo love, A e e,

Signature o! attomay/plainiifi

Date
COMPLAINT IS STATED ON ATTACHED PAGES, EXHIBITS ARE ATTACHED IF REQUIRED BY COURT RULE.

et tAamakn 2ot

B N SRETE




STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF KALAMAZOO

MARC A. OTT,
Plaintiff

File No: 98- .\ \ SN -CK

HON:

ZADIE JACKSON, individually and in her
capacity as a member of the Kalamazoo City
Commission, the Kalamazoo City Commission,
and the City of Kalamazoo,

jointly and severally
Defendants

/

MELVIN S. MCWILLIAMS (P26792)
Attorney for Plaintiff

417 Seymour, Suite 9

Lansing, Michigan 48933

(517) 482-4928

COMPLAINT AND DEMAND FOR JURY TRIAL

Comes now Plaintiff Marc A, Ott, by and through his atorney, Melvin McWilliams, and he says:

General Allegations
1. Plaintiff is a citizen and resident of Rochester Hills, Oakland County, Michigan.
2, Plaintiff was the former City Manager of Defendant municipality.

3. Defendant Zadie Jackson is a resident of the City of Kalamazoo, Kalamazoo County,



10.

11.

Michigan, and at all times pertinent hereto was an elected member of the City
Commission for the City of Kalamazoo.

Defendant Kalamazoo City Commission is the elected City Commission for the City of
Kalamazoo that authorized, approved and entered the Separation Agreement and
General Release dated January 27, 1997 (the Separation Agreement) with Plaintiff Ott.
Defendant City of Kalamazoo is a Michigan municipality, organized and existing under
the laws of the State of Michigan.

The incidents complained of arose in Kalamazoo County, Michigan.

The amount in controversy exceeds $25,000, exclusive of interest and costs.

On January 27, 1997, Plaintiff Ott entered into the Separation Agreement with
Defendants that terminated Plaintiff’s employment with the city. See Exhibit A attached
hereto and made a part hereof.

The agreement included, inter alia, Article 10, a non-disparagement clause, which
states in relevant part: “In addition to whatever non-disclosure agreements and common
law obligations Marc A. Ott has, he a‘lso agrees not to say or do anything that portrays
the City, its commissioners, administrators, attorneys, employees, or services, in a
negative light and further agrees not to disclose confidential or sensitive information to
anyone. The Commissioners similarly agree not to say or do anything that
disparages Marc A. Ott, or portrays Marc A. Ott in a negative light.”

Article 13 of the Separation Agreement further states: “The City agrees and understands
that if it breaches any of its commitments under this Agreement, then Marc A. Ott has
the right to pursue any and all claims which he might have under law, this agreement,

2



12.

13.

14.

15.

i6.

or in equity.”

That on or about April 9, 1998, Plaintiff by his attorney forwarded to the City of
Kalamazoo a Demand for Arbitration pursuant to § 18 of the Separation Agreement.
That notwithstanding said Demand for Arbitration, Defendants have refused to
Arbitrate the allegations herein and deny that the same are arbitrable.
The Plaintiff demands Jury Trial of the allegations herein.

0 rati r
Plaintiff incorporates by reference and realleges herein as though fully set forth the

allegations in paragraphs 1 through 14.

Notwithstanding the entry of the Separation Agreement on January 27, 1997, upon

plaintiff’s information and belief, the Defendants, by and through its agent and member
Defendant Zadie Jackson and other agents, breached Article 10 of the said Separation
Agreement by disseminating false, misleading, incomplete and defamatory information
about Plaintiff Marc Out and engaged in acis designed to cause humiliation and
embarrassment to Plaintiff Ott, including his possible arrest and prosecution.

That this false, misleading, incomplete and defamatory information inctuded
allegations that Plainnff Ott was a threat to the City Commissioners in that he was
carrying a handgun and that the City Commissioners needed protection from him, and
claims that Plaintiff Otr carried on his possession a handgun to a reception, which he

allegedly acknowledged to a Western Michigan University Professor who allegedly felt

the handgun on Plaintiff Ott’s person.



18.

19.

20.

21.

22.

That upon Plaintiff’s information and belief, Defendant Jackson published some or all
of this defamatory information to members of the Kalamazoo Department of Public
Safety, the Chief of the Department of Public Safety, and others.

Defendant Zadie Jackson knew, or had reason to know, that the information being

desseminated was false when made.

Defendant Jackson wilfully and intentionally made these statements to lower the esieem

of Plaintiff Marc Ott in the eyes of the community by the implication that Ott is

dangerous and unpredictable.

That the acts and conduct referenced in {16 includes but are not necessarily limited to
initiating and continuing an unauthorized police investigation spanning several West
Michigan Police Departments concerning whether Ott owned an unregistered handgun;
then pushing an official investigation of this claim and leaking the same to the media in
an effort to lower the esteem of Plaintiff Marc Ott in the eyes of the community,
including by possibly causing him to be arrested to support the implication that Ott is
dangerous, unpredictable, and a law violator; and includes her actions to extend the
police investigation of Ott by falsely alleging that Plaintiff Ott carried on his person a
handgun to a reception, by falsely alleging he [Ortt) acknowledged to a Western
Michigan University Professor that he was carrying a handgun, and by falsely alleging
that the the Professor stated that he felt the handgun on Plaintiff Ott’s person.

That as a result of the foregoing breaches of the Separation Agreement, Plaintiff Ott’s
job search was made exceeding difficult by the ongoing negative publicity and
prolonged investigation, in that once prospective employers having available

4



23,

24,

comparable City Manager positions became aware of the ongoing investigation of

Plaintuff Ortx, he was not given serious consideration.
That as a result of the breaches of the Separation Agreement by Defendants, Plaintiff

Ott has been forced to accept a position earning considerably less than he was earning

before, resulting in the following economic losses:

a. Loss of back pay and compensation;
b. Loss of future pay and compensation; and
c. Interest on the lost back pay and compensation.

That as a result of the forgoing breaches of the Separation Agreement and the ensuing

police investigation and negative publicity, Plaintiff Ot has suffered the following

economic damages as well:

a. Attorney fees to defend himself from the police investigation;

b. Attorney fees to offset the negative media publicity.

The expenses associated with trying 1o obtain a comparable City manager

position such as travel and hotel accommodations.

WHEREFORE, Plaintiff Ott prays for:

25.

A judgement against Defendants jointly and severally, in whatever amount the

a.
Court deems sufficient to redress his wrongs.

b. Costs, interest and attorney fees.

c. Such other and further relief that the court deems proper.

Count IT; Defamation
Plaintiffs incorporate by reference paragraphs 1 through 24.

5



26.

27.

28.

29.

The accusarions that Plaintiff Oct was a threat to the City Commissioners in that he was
carrying a handgun and that the City Commissioners needed protection from him, and
claims that Plaintiff Ott carried on his possession a handgun to a reception, which he
allegedly acknowledged to 2 Western Michigan University Professor, who allegedly
felt the handgun on Plaintiff Ott’s person, were all false allegations.

Defendants by and through their agent Defendant Zadie Jackson, published the

remarks 1o third parties with knowledge of the falsity of the statements or in reckless

disregard of their truth or falsity.

The publication was not privileged.

The publicarion of these remarks has resulted in damage to Plaintiffs’ reputation in the

City Managers’ community and in the Kalamazoo Community and economic loss,

including, but not timited to, the following:

loss of comparable employment oppormunities with other comparable similar

a.
municipalities;

b. emotional distress;

c. humiliation, mortification, and embarrassment;

d. sleeplessness and anxiety;

e. other damages that may arise during the course of discovery and the course of
this trial;

f. The expenditure of significant sums on attorney fees 1o defend against the
criminal investigation and protect his reputation in the community;

g. The economic losses in §§ 23 and 24.

6



30.  Defendants’ statements were defamation per se, since they involved imputatjons of
criminality to the plaintiff.

WHEREFORE, Plaintiff Ott prays for:

a. 2 judgement against Defendants jointly and severally, in whatever amount the

Court deems sufficient to redress his wrongs.

b. Exemplary damages where applicable.
c. Costs, interest and artorney fees.
d. Such other and further relief that the court deems proper.

icti i
31.  Plaintiff incorporate by reference paragraphs 1 through 30.

32. Defendants’ conduct as outlined above was intentional.

33.  Defendants’ conduct as outlined above was extreme, outrageous, and of such character

as not to be tolerated by a civilized society.

34.  Defendants’ conduct as outlined above was for an ulterior motive or purpose, ie 10
cause humiliation and embarrassment to Plaintiff Ott, including his possible arrest.

35. Defendants’ conduct resulted in severe and serious emottonal distress.

36.  As adirect and proximate result of Defendant’'s conduct, Plaintiff has been damaged in

the manner outlined above.

WHEREFORE, Plaintiff Ott prays for:

a. a judgement against Defendants jointly and severally, in whatever amount the

Court deems sufficient to redress his wrongs.
b. Exemplary damages where applicable.

7



37.

38.

39.

40.

41.

42.

wf

c. Costs, interest and attorney fees.

d. Such other and further relief that the court deems proper.

IV. Racial Discrimination

Plaintiff incorporates by reference and realleges herein as though fully set forth the
allegations in paragraphs 1 through 37.

That the defendants’ conduct, by and through their agent and fellow Cirty
Commissioner, Zadie Jackson, was motivated by her dislike and racial animus toward
Plaintiff Ott who is an African American.

That the Defendant City Commissioners were aware or should have been aware of
Jackson's dislike for Ott and her racial animus toward him, but failed to censure or take
any action to control her actions as an officer and agent of the City of Kalamazoo and
the City Commission.

That because of their knowledge of Defendant Zadie Jackson’s racial animus toward
Ott, their failure 10 take action to control her actions or censure her as an officer and
agent of the City of Kalamazoo and the Ciry Commission, renders them liable for her
actions.

That defendants are liable to Plainciff Ott both under provisions of Michigan’ s Elliot-
Larsen Civil Rights Act, M.C.L. 37.2101, et sequentia, and Title 42 United States

Code, § 1983.

That as a result of defendants’ actions, Plaintiff Ott has suffered the damages set forth

in 99 23, 24 and 29 above.
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WHEREFORE, Plaintiff Ont prays for:

a. a judgement against Defendants jointly and severally, in whatever amount the
Court deems sufficient to redress his wrongs.

b. Exemplary damages where applicable.

C. Costs, interest and attorney fees.

d. Such other and further relief that the court deems proper.

I, Marc A. Ott do hereby certify that I have read the foregoing and that the

same is true to the best of my information, knowledge and belief.

Date: 7 /32— 1998 -
4 Marc A. O

Date: Z/ x> 1998 Melvin S. McWilliams, PC

by: 4(&&&_/ // %WA’%&
MELVIN S. MCWILLIAMS (P26792)
Attorney for Plaintiff

417 Seymour, Suite 9

Lansing, Michigan 48933

(517) 482-4928




3 EXHIBIT "“A" 2

SEPARATION AGREEMENT AND GENERAL REL;EASE

The following is a Separation Agreement and General Release (the
"Agreement”) by and between MARC A. OTT ("Ott") and THE CITY OF
KALAMAZOO, a Michigan municipal corporation (hereafter “City") regarding any and
all pastand present known and unknown claims and disputes (and their future effects)
that have directly or indirectly arisen or could arise out of Marc A. Ott’s relationship
with the City and/or his separation. It is entered into this 27th day of January, 1997,
by and between Marc A. Ott and the City and will be binding upon and inure to the
benefit of not only the parties hereto but also their respective heirs, successors,
assigns, commissioners, executives, administrators, directors, officers, agents and

employees.

fn consideration of the mutual promises contained in this Agreement, it is
agreed as follows:

TERMS AND CONDITIONS

1. Marc A. Ott voluntarily resigns as City Manager and his employment
relationship with the City will terminate effective January 27, 1997.

2. Separation Amount. The parties mutually agree that promptly following
execution of this Agreement and the completion of the seven (7) day waiting period
subsequent to execution, the City shall pay to Marc A. Ott the total sum of Forty
Seven Thousand Nine Hundred Seventy Six Dollars ($47,976.00), minus applicable
deductions, which represents six months of his current base pay as severance pay,
plus a sick leave cash payout of one-half of his accumulated sick leave hours (253.5
hours), and a cash payout of his unused accrued vacation pay (444 hours).

3. Deferred Compensation. The parties mutually agree that promptly
following the execution of this Agreement and the completion of the seven (7) day

waiting period subsequent to execution, the City shall also deposit on behalf of Marc
A. Ott into his deferred compensation account administered by the International City
Managers Association 1/2 of the sum of $4,000.00 plus 3.09% of his current salary,
which represents the equivalent of one-half of Marc A. Ott’s deferred compensation
under his current Employment Agreement. The remaining 1/2 will be deposited on
January 27, 1998 provided however if Marc A. Ott obtains comparable employment
as of July 27,1997 or thereafter, this second payment shall be reduced

pro-rata for any period he is so employed after July 27, 1997. In the event Marc A.
Ott obtains comparable employment after July 27, 1997 but prior to January 27,
1998, at Marc A. Ott's written request, the additional amount due will be deposited

upon commencement of his new employment.

4. Conditional Additional Severance Payment. In the event that as of July
27, 1897, Marc A. Ott has not found a position comparable to his current position at
a comparable salary level, the City shall at the beginning of each month that this
situation continues, starting with August 1, 1997, and continuing for a period ending
with a final January 1, 1998 payment, pay 1/12th of Marc A. Ott’s annual base pay,
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minus applicable deductions, at the beginning of each month that this situation
continues, minus any income which he earns from regular employment during this
period which will be set off against this monthly obligation. As soon as Marc A. Ott
after July 27, 1997 obtains comparable employment, any further severance payment
obligations under this paragraph shall cease. Marc A. Ott will immediately notify the
City Attorney (in writing) of any employment in which he engages on or after July 27,
1997.

5. Benefit Continuance. For a period of 12 months beginning with January
27, 1997 the City shall continue coverage of Marc A. Ott on its group Health, Dental,
Life, and Long Term Disability Insurance programs. These benefits shall be provided
as set forth under the Consolidated Omnibus Budget Reconciliation Act ("COBRA"),
with the City paying the necessary COBRA premium payments for the agreed upon
period of time. In the event that Marc A. Ott obtains employer paid insurance with
respect to any of these insurance coverages from another source during this period,
the City obligations under this paragraph regarding any such insurance coverage shall
terminate as set forth in COBRA.

6. ICMA Dues. The City will pay Marc A. Ott’s International City Managers
Association membership dues upon submission of the dues notice.

7. Release of Claims. In consideration of the provisions described in this
Agreement, Marc A. Ott, on behalf of himself, his relatives and heirs, executors and
administrators, irrevocably and unconditionally releases, waives and foreverdischarges
the City, its commissioners, administrators, agents, directors, officers, employees,
representatives, insurance carriers, attorneys, divisions, affiliates and all related
parties, and their predecessors, successors, heirs, executors, administrators and
assigns, and all persons acting by, through, under or in concert with any of them
(collectively "Releasees"), of and from any and all claims, actions, causes of action,
suits, debts, charges, complaints, claims, liabilities, obligations, promises, agreements,
controversies, damages, and expenses (including attorney’s fees and costs actually
incurred), of any nature whatsoever, known or unknown, in law or equity, arising out
of his relationship with the City and/or his separation, inciuding, without [imitation of
the foregoing general terms, any claims against the City and Releasees arising from
or related to his employment with the City or his separation, and any claims arising
from any alleged violation by the City of any federal, state or local statutes,
ordinances or common laws, including, but not limited to, the Age Discrimination in
Employment Act, Title VIl of the Civil Rights Act of 1964, as amended, the Civil
Rights Act of 1991, the Equal Pay Act, the Retirement Income Security Act, the
Americans With Disabilities Act, the Rehabilitation Act of 1973, the Elliott-Larsen Civil
Rights Act, and any other employment discrimination laws, as well as any other
claims based on Constitutional, Statutory, common law or regulatory grounds. The
City and Commissioners provide the same "Release of Claims" to Marc A. Ott.

8. Future Suits and Proceedings. Marc A. Ott promises not to institute any
future suits or proceedings at law or in equity or any administrative proceedings
against the City or any of the Releasees for or on account of any claim or cause of
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action arising out of his relationship with the City and/or his separation, including but

not limited to any claim or cause of action described in paragraph 7, above. The City
and Commissioners provide the same promise to Marc A. Ott.

9. Confidentiality. Marc A. Ott agrees that the terms and amount of
settlement shall be kept strictly confidential and promises that he shall not disclose,
either directly or indirectly, any information concerning this settlement to anyone,
including but not limited to past, present, or future employees of the City.

10. Property, Non-disparagement, and Confidential Information. Upon the
effective date of this Agreement (January 27, 1897), Marc A. Ott shall leave with or
return to the City {no later than 2:00 a.m., January 28, 1997) all property, of any
nature whatsoever, beionging to the City, including but not limited to originals and all
copies of any keys to City buildings or offices, identification cards, badges, insurance
cards {(when his COBRA continuation coverage expires), documents, records,
notebooks, files, correspondence, memoranda, tapes, disks and similar materials. In
addition to whatever non-disclosure agreements and common law obligations Marc
A. Ott has, he also agrees not to say or do anything that portrays the City, its
commissioners, administrators, attorneys, employees, or services in a negative light
and further agrees not to disclose confidential or sensitive information to anyone.
The Commissioners similarly agree not to say or do anything that disparages Marc A.
Ott, or portrays Marc A. Ott in a negative light.

11. References. The City agrees to work with Marc A. Ott and his counsel
to prepare mutually acceptable references for Marc A. Ott’s use in his endeavors to
secure future employment.

12. Complete Defense and Indemnification. Marc A. Ott understands and
agrees that this Agreement may be used by the City as a complete defense to any
claim or entitlement which he aor anyone else may subseguently assert againstit or the
Releasees for or on account of any matter or thing whatsoever arising out of his
relationship with the City. The City similarly understands that this Agreement may
be used by Marc A. Ott as a complete defense. Marc A. Ott agrees that he will never
institute a claim or charge of employment discrimination with any agency or sue the
City, or those associated with the City, concerning any claim he may have relating to
his employment with the City or his separation therefrom. The City provides the same
assurance to Marc A. Ott. If Marc A. Ott violates this release and sues the City or
those associated with the City, he agrees that he shall pay all costs and expenses of
defending against the suit incurred by the City or those associated with the City,
including reasonable attorneys’ fees. The City agrees that it will be simiiarly obligated
if it sues Marc A. Ott in violation of this Agreement.

13. Recovery of Separation Payment. Marc A. Ott agrees and understands

\ that if he breaches any of his commitments under this Agreement, then the City will

h\ be entitled to recover any money Marc A. Ott receives as part of this Agreement, as

. well as the right to pursue any and all claims it might have under the law, this

= \\ Agreement, or in equity. The City agrees and understands that if it breaches any of
%
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its commitments under this Agreement, then Marc A. Ott has the right to pursue any
and all claims which he might have under the law, this Agreement, or in equity.

14. Materiality of all Conditions and Obligations. Marc A. Ott and the City
understand and acknowledge that all of the conditions and obligations in this
Agreement are material and that the non-occurrence or breach of any such condition
or obligation by either of them is not allowed and shall result in the non-offending
party being entitled to assert any and all rights it may have in law, equity, and/or this
Agreement.

15. Complete Agreement. This Separation Agreement and General Release
contains the entire agreement between the City and Marc A. Ott and there is no
agreement on the part of either party to do any act or thing ather than as expressly
stated in this Agreement. There shall also be no maodifications or amendments to this
Agreement unless they are in writing, signed by all of the parties.

16. FullKnowledge and Volition. Marc A. Ott acknowledges that he has read
this Agreement, that he understands its meaning and intent, and has executed the
Agreement of his own free act and volition with consultation from counsel. He also
acknowledges and confirms that the only cansideration for his signing this Agreement
are the terms and conditions stated in this Agreement, that no other promise or
agreement of any kind, except those set forth in this Agreement, has been made 10
him by any person to cause him to sign this document and that he fully understands
its meaning and intent. Marc A. Ott also acknowledges he has been advised to
discuss this Agreement with his lawyer and toid that in any event he should
thoroughly review and understand the Agreement before acting on it. He also
acknowledges that he has 21 days to exacute and return the Agreement and, after
he has executed this Agreement, he has an additional seven days to reconsider and
revoke the Agreement, recognizing that he will not be provided anything under this
Agreement until at least that seven day revocation period has expired.

17. Review and Revocation Period. Marc A. Ott is hereby offered the
opportunity to have twenty-one (21) days to review and consider this Agreement. He
shall have seven (7) days fallowing the execution of this Agreement to revoke it. If
Marc A. Ott wishes to revoke this Agreement, he must do so by contacting Thomas
P. Hustoles, the City’s Labor Counset, Miller, Canfield, Paddock and Stone, P.L.C.,
444 West Michigan Avenue, Kalamazoo, Michigan 49007, in writing within this
seven-day period, which begins the day after he executes this Agreement. This
Agreement shall not become enforceable until the seven-day revocation period has
expired.

18. Action for Breach. Should Marc A. Ott or the City start any legal action
or administrative proceeding, other than described below, against the other with
respect to any claim waived by this Agreement, or pursue any method of resolution
of a dispute other than mutual agreement of the parties or arbitration, then all
damages, costs, expenses and attorneys’ fees incurred by the other party as a result
shall be the responsibility of the one bringing the suit or starting the proceeding. Any
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claimed breach must be brought to the attention of the other party within sixty (60)
days of the date the party making the claim knew or reasonably should have known
of the breach, and any breach not soc reported shall be untimely and waived.
Notwithstanding the foregoing, the City may go directly to court to obtain injunctive
relief when it believes that Marc A. Ott has breached his nondisclosure obligations
and/or disclosed to third parties confidential and/or sensitive information pertaining to
the City’s operations or in any way breached his obligations in §9 or 10, above.

19. Acknowledgement. Marc A. Ott acknowledges that he has carefully read
this Separation Agreement and General Release and understands its contents and
consequences, that he has been given the apportunity to consult with an attorney of
his choice, that the only promises made to him to sign this Agreement are those
stated in the Agreement, that he has had sufficient time to review this Agreement,
and that he is signing this Agreement knowingly and voluntarily, without any coercion,
or duress and with the full intent of releasing the City, the Releasees, their
successors, agents and representatives from any and all claims (and their future
effects) arising from his relationship with the City and/or his separation therefrom.
Marc A. Ott also acknowledges he has not relied on any representations, promises,
or agreement of any kind made to him in connection with his decision to accept the
separation except those set forth in this document.

20. General Conditions. This Agreementcanbe executed non-simultaneously
by the parties. This Agreement shall be construed in accordance with the laws of the
State of Michigan. |f any part of this Agreement is found to be invalid, the remainder
shall still be binding, in effect, and enforceable.

Mar€ A, Ott: ~ T AND RELEASEE
;L ] (k
sy g ) By: i A
/ —r 7 < )
Its:  Mayor
Dated: //_;L - 1997 Dated: | |Q7 , 1997
-/ ’
EXPLAINED AiD/PPROVED Y:
Dl A M e
COUNSEL FOR Hure A. O+ Dated: 4@7 , 1997

KZFS1\177548.11046053-00046



Ottfailedto -
andgun

register h

Former city manager
apparently violated state
law after gun purchase

BY MIKE TYREE
KALAMAZOO GAZETTE

Former City Manager Marc Ott failed to register
a semiautomatic handgun he purchased in 1994,
an apparent viojation of state law.

Oftt, who as manager carried a city-issued gold
badge and often referred to himsslf as
Kalamazoo's public safety director, never complet-
ed gun safety and registration paperwork as
required by law for a pistol he bought, ag;:ordmg to
state and local officials. .

Failure to regigier a handgun is a misdemeanor
crime, punishable by up to 90 days-in jail and $100
ﬂne.TheKala.ma.zooGazettewasunablatoreadm
Ott for comment last week.

City commissiqners learned of Ott's fallu:e to
..register the weapon in the waning hours of his
nearly fouryear tenure as Ka]amazoo s city man-
ager.

Cn Jan. 27, thg day Ott's resxgmanon -was
announced, Kalamazoo officials approached state
police in Paw Paw and learned Ott's pistol was not
registered with the state. :

No record on file .

“There was no record on file,” said Inspector
Michael MacDonald of the Michigan State Police
Fifth District Headquarters in Paw Paw. “The
weapon reported to me as Marc Ott’s was not reg-
istered with the state.”

MacDona.ldsaldcityoﬂiciaJsaskedhunlfon
was In violation of state law, and he advised that
city attorneys contact the Michigan Attorney .
General’s offics for a ruling on Ott's authority to
carry an unregistered weapon under city charter

Kalamazoo Vice Mayor Alfred Heilman said “it .
was an extreme concern” when comissioners
learned of the problam. The commission did not
pursus it further because Ott resigned, he said.

City attorneys would not comment directly on
Ott's fallure to register the gun, but Deputy City
Attorney A. Lee Kirk said the city charter does not
supersede stata law, whlc.h would require Ott to
register the weapon.’

Kirk would not say If the city planned to initiate

E VY%

County chief assistant prosecutor, said the matter
should be investigated “if there is an appearance
of a violation.”

“If a police agency walks through the door and

" submits (a case), we're going to look at it,” Pangle

said,

Ott bought a Beretta .380-caliber handgun witha
10-round clip from Bilt Thompson, a Battle Creek
polics officer and federally licensed gun dealer.

“Heé bought a firearm from me  in 1994,”
Thompson said. “He had a purchase permit.”

Thompson said public safety Assistant Chief
Raymond Ampey initiated contact with him for the
Oft gun deal. He said Ampey bought an identical
gun, although since Ampey was a police officer, he
was allowed to buy a weapon that could hold a larg-
er clip and more ammunition,

- Ampey did not respond to a Kalamazoo Gazette "

reporter’s telephone messages.

Thompson said then-public safety Chief Edward
Edwardson signed a purchase permit which
allowed Ott to buy a weapon. The purchase form
contains a statement informing buyers that they-
are required to register the gun within 10 days,
Thompson. said.

“That would be his responsibility” Thompson

said. ..
By law, Ott had to register the gun and have a
safety Inspection completed by either the
Kalamazoo County Sheriff’'s Department or -
Kalamazoo public safety department.

Sheriff’s officials said they had no record of a
gun registration for Ott.

The Gazette this week sought Ott's gun registra-
tion records from the public safety department
under the state Freedom of Information Act. The
city found no such records for Ott.

Edwardson, now chief of the Wyoming Police
Department, said Ott asked him to sign a gun pur-
chase permit.

“My recollection is that he requested a permit to
purchase and 1 supplied him with . one,
Edwardson said.

Ott also obtained a limited concealed weapons
permit from the county gun board in February
1994 that allowed him to carry a weapon “to, from
and during all activities associated with the posi-
tian of Kalamazoo city manager”

A concealed weapons permit and gun registra-
tion are two separate issues, Pangle said. To obtain
the concealed weapons permit, Ott did not have to
provide information about tha handoym ha mvw.
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‘Warrant sough
‘against former _
city manager

ay MIKE TYNEE
KALAMAZOO GAZETTE

State police have wrapped up ant
invastigation of Marc Ott amid
allegations the former Kalamazoo
city manager failed to register a
handgun he pirchased in 1995,

A warrant request forwarded
this week to the Kalamazoo County
Prosecutor's Office seeks charges
against Ott for possessing &n
unregistered firearm, said Detsc-
tive Sgt. James Martemucci of the
Michigan State Pol.wo Paw Paw
post.

Pcmwmz an n.nmgwtamd ﬁrs
arm is a misdemednor, punishable
by a fine and up to 80 days in jail,

Ott took possession of a 10-round

. Baretta .380-caliber handgun in

May 1935, but did not have the
weapon {uspected for safety and
negxsta‘ed by a 'police agency, as
state law requires, according to
public documents obtained by the
Kalamazot Gazette.

. Ott regstered the gun in eanly
March, days after the Gazette
reported he'd failed to register the
weapon

The case will be sent to anocther
prosecutor's jurisdiction for re-
view, due to Ott’s former ties to the
community, said Robert Pangle,
Kalamazoo County chief assistant
prosecutor. ¢
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Seven people, including Ott):
were intarviewed during the Inves:!
tigation, said Martemucci, who
seid Ot was cooperative in_ a.n
interview with police.

Ott has hired former Inghamn
County Prosecutor Donald Martin
to represent him in the case. ‘

Martin, now In private practwe
in Lansing said he was aware the
state police report had been passad
on to the prusecutor’s office, but
sdid he knew few detafls and would
not cozumient on the case.

Kalamazoo Department of Pub-
lic Safety Chief Gary Hetrick askkd
the stats police to review tha Oft

10115 HO11

P22

handgun registration situation o . .

Feb. 28, days afier the Gazefls
sought gun registration recards
from the public safety departmént
under the state’s Freedom of IanI‘-'
mation Act. '

Public safety officials conﬁnn,ad.
then that Otr had not registered his
waeapon with the city s

Hetrick knew about the unmsin—
tered gun a month earlier; hcweve.l:
Allegations that Ott hadn't pmper\
ly registered the weapon sur!amd
on Jan. 27, when Kalamazoo city.
commissioners met and voted ta
pay Ottup to $141,000 to resign.

City commisstoners discusssil
the situation at the meseting. w}uch
also was attended by Hetrick and
city attorneys. ,
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Martin:

Grace:

Martin:

Grace:

Martin:

Grace:

Martin:

Um huh.

Okay.

He told me that on, on, this was an on going thing, it happened over a
period of time is what he told me initial contacts ‘cause I specifically
asked him, did Marc Ott present a badge or represent himself as a
police officer. He said, no and I knew better. I knew he was not. He

would not sell ‘im a higher capacity gun.

Okay.

as he had originally requested. He said that um Ampey bought one
very soon after the contact um that Ott bought, ‘er that Al Hampton
bought one right not too awfully long after that contact and then that
Ampey or that Ott bought one but he was the slowest of the three
getting his paperworlk and permit to purchase and so on and so forth.
Um knowing that, [ Jet it go. I ah talked to Jim Jenkins and ah I left
the area or left the place. Ah, time after that a day or two later, was
provided with the serial numbers of the weapons that were purchased;
all three of ura. Chief Jenkins was given those by Thompson and I
discussed with Zadie Jackson that yes, there had been a gun
purchased; that it doesn't appear that he, meaning Ott, used his badge
to purchase the gun as a police officer. Um that the only thing that I
saw that could be is the gun may or may not be registered. Um follow
up conversations with, with Zadie is that she went to the State Police

and ] was told to back away from it.

hints of criminal, whoever that officer 1s should leave it and we’ll take
it from there. And that's where it ended late January until today.

Okay, my contacts with Zadie in reference this so it’s clear also ‘cause
she knows we’ve had a full discussion about this with other people

present was she asked if he had a CCW permit. I did in fact check to
see if he did have one and that was the extent. The other things that

she asked, I denied.

Um hubh.



Martin

Grace:

Martin:

Grace:

Martin:

Grace:

Martin

Grace:

Martin:

Grace:

Martin;

Grace:

Martin

Grace:

more facts on this, were you considering that an investigation and if
not, what's the fine line that you draw as to whether this was an

investigation?

Two, two things. She didn’t ask me specifically to go on any mission.
Jackson did not. Jackson asked me some questions and I said, I can
get answers to those and I can get ‘um short order. Okay [ felt quite
frankly, two things integrity and a little bit of guts came into play here
because I anticipated that maybe I'd hear from somebody here so I
watched what I did very carefully to make sure that I was not violating

policies.

At any time, at any time were you asked to provide any reports to
anybody in reference to this?

No.

At any time did you receive any payment for this?

No.

Any and all contact and information you received or questions or
conversation was all on an off duty status, Correct?

: Absolutely.

At any time did you run any information through LEIN to see if the
gun was registered?

Never.

Were you told whether the gun was registered or not?
Yes.

By whom?

: Chief Jenkins.

Okay, that was the day you went over to interview Bill?

7
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the ordering of the weapon for Marc Ott; and that Marc Ott did
not display a badge at any time during this process.

On March 13, 1997 at 9:11 a.m. I talked with Chief Jim Jenkins of
the Springfield Public Safety Department. Chief Jenkins said he
was contacted by a city official, whose name he would not give,
and they asked him questions about gun registrations and there
was discussion about a rumor that the City Manager had presented
himself as a police officer in order to purchase a weapon. Chief
Jenkins stated the reason he was contacted was the officer’s name
was supposedly Thompson. Chief Jenkins had a Thompson
working for him but he knew that it was the Bill Thompson from
Battle Creek. Therefore, Chief Jenkins made arrangements to
obtain the information from Bill Thompson of the Battle Creek

Police Department.

This city official implied that an officer, whom she trusted, would
be over to talk with him. The next day Chief Jenkins got a call
and a visit by an officer he would not identify. Chief Jenkins said
he did not introduce the officer as a detective or as a person there
in an official capacity but as an old pard from Kalamazoo who was
trying to find out whether or not Marc Ott had presented himself
as a police officer when he purchased a weapon. Chief Jenkins
said he told Bill Thompson that this was a strictly off the record
type contact and that the department was not aware of it. Chief
Jenkins was referring to the-J(alamazoo Department of Public

Safety.

I asked Chief Jenkins if he was asked to initiate a criminal
complaint if in fact they found out that Marc Ott had an
unregistered gun and he stated, no. Chief Jenkins stated he was
asked to run a gun registration. He did but at the same time he
found that the State Police had run it so he assumed there was

dual track investigation going on.

Chief Jenkins could not remember if he told the person from the
City that the gun was registered or not but he said he did tell the

officer that it was not registered. Chief Jenkins stated that
questions had to do with the gun sold to Marc Ott and the
response from Officer Thompson was that he purchased one and it

11



Law O_ﬁicés '
MELVIN S. McWILLIAMS, P.C.

Capital View Building
417 Scymour, Suite 9
l.ansing, M1 489313

Phone (517) 482-4928
Fax (517) 372-9760

May 14, 1997

Mr. Robert H. Cinabro

City Attorney

City. of Kalamazoo

234 W. Cedar Street
Kalamazoo, M1 49007-5162

RE: Commissioner Zadie Jackson
Violations of the Separation Agreement and General Release.

Dear Mr. Cinabro,

It has come to this office’s attention that Zadie Jackson has engaged in violations of the
Separation Agreement and General Release between the City of Kalamazoo and Marc Ott. The
full extent of the violations is unknown. However, it is known that she is the source of a claim
that Marc Ott allegedly carried a gun inside of his suit jacket to a recent event in Kalamazoo at
which Detroit Mayor Archer was being recognized. Commissioner Jackson has apparently
claimed that Dr. Chandler, who works for Western Michigan University, told her that he felt
what he thought was a gun when he hugged Marc Ott at the reception. Zadie Jackson also has
claimed that Mr. Ott told Dr. Chandler that he was carrying a gun, which is utterly false. Mrs.
Jackson has passed this information along tc others, including the Chief of Potice, and has
directed that the Chief communicate the same to the State Police for inclusion in the investigation
Leing conducted by the State Police of Marc Ott. Perhaps your office has received this
information from Mrs. Jackson as well. 1t is to my understanding that Dr. Chandler is abhorred
by the statements that Mrs. Jackson has attributed to him and has indicated that the statements are

a total fabrication on her part.

If this information is true, not only is Mrs. Jackson’s conduct a clear violation of
paragraph 10 of the Separation Agreement and General Release, it is even more importantty an
entirely new cause of action against her for defamation. If the information is true, her conduct
also violates statutory and ordinance provisions prohibiting false reporting as it is totally a
tabrication on her part and has no substance to it whatsoever. If the information is true, giving
direct orders to the Chief of Police and other employees violates your Charter as well. Even if
you believe that Dr. Chandler did say these things, Mrs. Jackson clearly intended to disparage
Marc Ott by passing along something negative and having it be the subject of additional
mvestigation and negative news reports.



N
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If this information is true, it becomes piain that Mrs. Jackson is willing to do anything
within her power to ruin Marc Ott in every way that she can, and she is willing to use others to do
it. If this information 1s true, she is out of controt and not fit to serve on the City Commission.

This letter constitutes notice pursuant 1o paragraph 18 of the breach of the non-
disparagement provisions of paragraph 10 by Mrs. Jackson. Additionally, as indicated above, the
allegations she 1s making are defamatory and totally fabnicated and therefore constitutes a
separate cause of action against her, the redress of which is not restricted by the Separation
Agreement and General Release. If this information is true, given Mrs. Jackson’s malicious and
outrageous conduct, it is our intent to pursue Mr. Ott’s legal remedies in this matter to the full
cxtent allowed. Obviously the Commission needs to address this matter as well, because by her
conduct, if this information is true, she has fundamentally undermined and violated the letter and
spint of the agreement that we worked had to reach if you determine that any of this information
is not true, I request that you advise this office right away.

Please advise if you have any questions.

Sincerely,

ot M///ﬁf«

Me]vm S. McWitliams
Attorney at Law

MSM/jlb
cc: Marc Ott



April 28, 1997

Captain Richard Dragomer
Michigan State Police District #5 Post

43225 60th Ave.
Paw Paw MI 49079

Dear Capt. Dragomer:

On February 28, 1997, I forwarded a letter to you in which I requested that the
Michigan Sate Police investigate an alleged violation concerning the possession of an
unregistered firearm by former Kalamazoo City Manager Mare Ott. I want you to
know that I sincerely appreciate your assistance with this matter.

I have received additional information concerning Mr. Ott and this firearm that I
would like to bring to your attention. I have been informed by Kalamazoo City
Commissioner Zadie Jackson of a conversation that she had with Ralph Clark
Chandler Ph.D. Professor of Public Administration at W.M.U. Dr. Chandler relayed
to Ms. Jackson information regarding a contact he had with Mr. Ott. Dr. Chandler is
an acquaintance of Mr. Ott.

Dr. Chandler advised Ms. Jackson that he saw Mr. Ott at a reception sponsored by the
local Democratic Party that was held to honor Detroit Mayor Dennis Archer who was
speaking at W.M.U. At the reception they embraced and Dr. Chandler felt what he is
confident was a gun being carried by Mr. Ott. ] am advised that Dr. Chandler
questioned the carrying of a gun by Mr. Ott to which Mr. Ott replied something to the

effect that he had a lot of enemies.

In light of the fact that MSP has conducted an investigation into the unregistered gun
claim, I would request that you include this new information as part of the

investigation.
I appreciate your assistance with this matter.

Sincerely,

Gary A. Hetrick,
Chief of Public Safety

DEPOSITION
EXHIBIT

>

SERVING OUR COMMUNITY

DEPARTMENT OF PUBLIC SAFETY
215 W. Lovell Sireet

Kalamazoo. Michigan 49007-5273

[616) 337-8120
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Law Offices
MELVIN S. McWILLIAMS, rc.

Business and Law Center
121 East Allegan
Lansing, MI 48933

Phone (517) 482-4928
Fax (517) 372-9760
March 6, 1997

Via Federal Ex Overnioht Mail

Mrt. George Arwady, James R. Mosby, Jr | Mike Tyree,

Publisher Editor Reporter

Kalamazoo Gazette Kalamazoo Gazette Kalamazoo Gazette
401 South Burdick St. 401 South Burdick St. 401 South Burdick St.
Kalamazoo, MI 49007 Kalamazoo, MI 49007 Kalamazoo, MI 49007
Gentlemen:

I represent Marc Ott who, as you know, recently ended his tenure as City Manager for the
City of Kalamazoo. Please be advised that your article “Ott failed to register handgun” appearing
in the Sunday edition of March 2, 1997, authored by Mike Tyree, is libelous and defamatory
toward Mr. Ott. Thus article, paints my client, without justification, as an apparent criminal, and
has caused him considerable embarrassment, mental anguish, and severely injured his reputation.
1t is tragic for Mr. Ott, who was out of town all of last week, to have 1o come back to Kalamazoo
and be faced with such an article. Please be advised that we intend to hold the Kalamazoo
Gazette and Newhouse (Booth) Newspapers liable for this defamation of Mr. Ott. This should be
a non-issue, and had you done your homework, {you would have not taken such a non-issue and
presented it as a newsworthy story and with a smugness as to its veracity.

Had you done your homework on this item prior to your publication, you would also
have known that the state gun registration provision does not apply to members of police
agencies. You would also have known and reported that the Kalamazoo Charter designates the
City Manager as the Director of the Department of Public Safety. Perhaps you knew this but
simply chose to not report that this Charter provision may have exempted Mr. Ott from the
registration requirement.

Likewise, had you done your homework prior to publishing your article, or discussed the
matter with Kalamazoo County Sheriff Tom Edmonds, you would have known and reported that
Sheriff Edmonds deputized Mr. Ott as a Special Kalamazoo County Deputy Sheriff prior to his
gun purchase in 1994, which also may have exempted him from the registration requirement of
state law. Under these circumstances, your leap to conclude that he purchased the handgun in
violation of state law is misplaced. There are enough quirks in the gun registration law that any
law abiding citizen can be confused and mislead as to whether they are in compliance with the
law. If there was ever an issue about Mr. Ott’s compliance with the requirements of state law, it
would have been extremely easy for the sources that brought this to your attention, to have
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brought it to Mr. Ott’s attention. Given the exemptions in the law and Mr. Ott’s then status as
Director of the Kalamazoo Department of Public Safety, a duly authonzed police agency, and his
then status as a Special Kalamazoo County Deputy Sheriff, for another duly authorized police
agency, Mr. Ott’s purchase was not in violation of the law, contrary to your article, and his
purchase was not the “apparent violation of state law” as insisted in the Tyree article.

On behalf of Mr. Ott, I do hereby demand a public retraction and correction of this article
and any follow-up articles, if any, appearing subsequent to the onginal. The retraction and
.cofrection must be given the same or greater prominence and frequency of publication as the
original article, and any follow-up articles. We request such retractions begin not later that
Sunday, March 9, 1997. Mr. Ott reserves his right to pursue his legal remedies.

Sincerely,

Yioh L) W/

Melvin S. McWilliams
Attormey at Law

MSM/rlb
cc: Marc Ott
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Kalamazoo Gazette

401 8. Burdick St., Kalamazoo, MI 49007 (616) 345-3511

Feb, &5, 1537

Capi. Panfel Weston
Se1vivvo Division
Xoldnd¢vs Dapartnart of Public Safely

Cipt., weston:

oravizions of tlie Bichlgan Freedor of Inforndtiorn Act, Fubllce ALt

Gndar
%o. 442 of 1976, I sm regquesting copies of the following:
CAay aad 31 docuaents detailing handyun regisiration, purchase parnit
reglieets, sad/or handgen drspoctices foveiviayg Nao A, Sit An@ the KElzvazono

Dapartnent of fuhlic Safrly. )
Specifically, 1 aea reguesting docuwents which would Yadicate Mace A, Ott

wi purchasec i@ the Nalpnazao Cepart=ernt of Aublic Seflealy as the

58 A hcnc? :
taylstration/laspection agency. ] ‘
[ .alsa cequest suy docurments which would indicate departsantal

rezlstceativn/taspectlon af handguns purcinssed by Aeyaond Afpey.
I #m preparcd to pay reasansdle search aid: cupiication fees in Counhectien

witlh this request. However, tie FOI Act piovides for walver oi' reduction of
fzes §f Jieclosure could he consicgered as ““prizarily bensiitling the genersl

pualic.'’
As a reporter foi tha Kolaxazoo Gazatte, 1 plan to use the inforwation I
&M cequayting as the basis for a planned aviicla. Tharefore, ! ask that you

waive 311 sesrch and diplication fees.
- 1% you chuoss not to waive any [oés, please.contsct ne Lelore ‘ncurring

any chatryes, .

If you have any questions ragarding this request, you nay call me a2t 380-
§413. S )

Thacn you for yaur as:tlistance, and 1 w111 look forward to recelviag your

)'GP‘ y.

Sinc;roly,

Staff Weltar
Kaluwsacoo Gazsita

401 Souih Burdiea
Kalazazoo, Xichigan 45C07
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New leaders
may signal
a fresh start
with Ott

0y IS FINNENTY
KALAMAZOO CALETTE

The election of a new Kalamazoo Ciry Commission
Tursday may improve its uneasy relationship with
City Manager Marc Oft, whose actions one commis-
sioner says are tolerated because Ott is black.

Problems between Ott and some current commis-
sioners were aired in January when Ott talled for the
commission o pubdlicly assess his performance.

Commussioners Sally Appleyard, Curtis Haan,
Zadie Jackson and Barbara Larson all complained
about communications with the manager, saying Ott
had cut off their contact with other employees and
didn’t briel them on issues until days or even hows
before comunission meetings.

Jackson said
she has been frs-

trated  enough
with Ott to want
to fire him.

“if my adminis-
trative assistant
did thattome, I'd
e him. But 1}
have (0 have
thyre albher pen-
e maul, ke 1t or
ot wie spll e
o a society i
that's afraid to
do it because
he's black.
There's not the
guts to do it
said Jacksorn.

“Jt has nothing
to do whilil.sh the
color of skirn.,
It's the quality of Mark
what he does. I
think others
have backed off because he is black.”

Other conumissioners deny that Oft's race has dic-
(ated how they treat him.

Rut several have said privately that Ot “played the
race card” when he called for publi¢ talks with com-
missioners over his performance in January The
audience had a far greater number of blacks than
usually attend megtings and some, such as former
mayor Beverly Moore, spake {n O1t's defense.

O saud he did not orchestrate the curnout at the
DeelDR oF phy a “race eard.”

At lcast five new commisstoners will be elected
Tnesdav as only Jackson and Larson, bath compler-
NI sy irms, are SceXing re-efection,

NOV. 7 1995
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Leah Rabin, canter, widow of Israeli Prima Miniat
laft, as her daughter Dalia Philoaoph looks an at
stats at the Knesset in Jerusalem on Sunday.

Country thrusti

BY ETHAN BRONNER
THE BOSTON GLOBE
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From Page Al

Ott also said he doesn't “know how to respond” 1o
Jacksan's remarks about his race.

“I am the city manager of Kalamazoo and [ really
don't know what my race has to do with that,” he
said.

“AS city manager § am ejther performing my job
well or I'm not,” he sald.

"1 think that anyone who would raise the race
issue ... is out of touch with what I think are the sen-
tuments of the kind of people we have here in
Kalamazoo.”

Vice Mayor Alexander Lipsey wha with
Commissianer Rabert SOts has been a strong sup-
porter of Ot <rd a4 commissiongr “conching this
as a racual thing™ s unfauw.

“If Bob (Straits) or I felt ¢
there was a need to change Ipla” on

managers," Lipsey said, comfinuing what

“we would have enough for
Undetobeabletodo it J bave always
Ot got high marks for his done.’

performance in February
from Straits, Lipsey, Larson

and Mayor Edward Annen Marik ot

Jr., sarning a “gatisfactary®  Clty manager
overall scare of 7.2 and a

$5,266 raise.

“He's a very intelligent man. I think he's got a lot
of great ideas,” Larson said, =] think it’s just how he
communicates .. I think he will see the light and
change.” B
. Said Oftt; I plan on continuing what [ have always

one.

“Communications (8 a two-way street .. 1 have
always, 1 remain now, and I will in the future be
open to doing all that I can to assure that thers are
good communications between the mayor, commis-
sion and the city manager.”

The next commission won't include any of the
seven members wha wrre serving when Ol was
nivrd cily manager in February 1933,

Ott's tenure began on a conroversial note when
the commission scuttied & national search and pro-
ruated Ott from depufy manager He was named suc-
cessor to James Holgersson in a 52 vote.

Annen, who was then vice mayor, and Haan
g{:posed the appointment, calling it a power play

gineered by Moore, who was then mayar, and
qther commissioners.

: “It's probably a good opportunity for Mar to have
3 new comumission come on and et them make their
awn Judgement on him,” Stralts sald.

' Candidates have talked about relations between
the commission and c{ty manager during the cam-
naign. Most have said the new comumission should
ry to bury the hatchet with Ott and concentrate on
working as a team.

“I ses it a5 an opportunity to work with at least
five new city commissioners wha I'm sure will come
-, with a great deal of energy and enthusiasm,” Ott
sald.

Progl&_o_nt Clinton and lsraell Ambassa
dolynce;book for slaln {sraell Prime. M
Washington, First lady Hillary'Rodham

From Page Af

CORRECTIONS

The Kalamazoo Gazelte corrects errors of
fact appearing in ils editions. 1f you know of
an error, please call 388-2735 or the depart-
ment editor.

| |
. Somae editions of Friday’s Gazette incorrect-
ly listed an age for Maria Munguia, who was
. pletured on Page Cl eatlng lunch on the
. Kalamazoo Mall with her &year<ld relatlve,
: Dradley Maungula.

|
An election gulde on Page B8 in Sunday’s
Gazetls Incorrectly listad the occupation of

John Zull, a eandidate for Portage City

under a bright Jerusalem sun:
“Now {t falls to all of us who love
peace and all of us wha loved him
to carry on the soruggle far which
he gave life and for which he gave
his life.”

Clinton's tribute toak a person.
al lone for the man he called a
“chaver,* Hebrew for friend. He
allectionately recalled Rabin’s
lack of pretense and formallty
Rabin, who always preférred the
company of gruff soldiers to that
of diplomats, had come to a black-
tie dinner in Washington in
September without the black tie.

“So hg borrowed one, &nd [ was ;-1
4 “to~straighten {t for:y: “I
. him¢ xsg4d Clinton, wearing & .wan

privilaged

black skullcap. “To him, care-
monles and words were less
impartant than deeds.”

Rabin’s widow, Leah, wha had
wept through mast of the speech.
es, smiled at hearing Clinton’s
recollection.

The most louching eulogy came
from Rabin‘a granddaughter Noa
Ben Artzl, who sald she wanted o
speak of the man, not the peace-
maker

“You are our hero, lone wol,”
the red-haired, freckled young
woman said, weeping a&s she
spoke of the gruff, intensely pri-
vale man.

“You werg s0 wonderful,” she
said. “Ones greater than I have
eulogized you, but none knew the
softness of your caress as L For
that half-smle of yours that
always sald everything, the smila
that is no longer there, There ia no
feeling of revenge in me for tha
pain does not allow the spaca”

Leaving the podlum in tears,
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