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ANGELA BONSER-LAIN, § 
KARIN ASCOT, as next friend on § 
behalf of TVH and A VH, minor § 
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friend on behalf of EAMON § 
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§ 
§ 
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§ 
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ENVIRONMENTAL QUALITY, § 

§ 
DEFENDANT § 

IN THE DISTRICT COURT OF 

TRAVIS COUNTY, TEXAS 

2018T JUDICIAL DISTRICT 

PLAINTIFFS' ORIGINAL PETITION 

TO THE HONORABLE JUDGE OF THIS COURT: 

COME NOW Angela Bonser-Lain, Karin Ascot, as next friend on behalf ofTVH 

and A VH, minor children, Brigid Shea, as next friend on behalf of Eamon Brennan 

Umphress, a minor child, ("Plaintiffs") and file this Original Petition, seeking judicial 

review of a final decision entered by the Texas Commission on Environmental Quality 

("TCEQ" or "Defendant") denying Plaintiffs' Petition requesting promulgation of a 

comprehensive rule to reduce carbon dioxide (C02) emissions in this state and that would 

mandate the tracking of such reductions. 

I. DISCOVERY 

1. This case is an appeal of an administrative agency's action. If discovery becomes 

necessary, it should be controlled by Level 2. TEX. R. ClY. PROC. § 190.3. 
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II. CASE OVERVIEW 

2. Plaintiffs seek review of Defendant's June 22,2011 final decision in Docket No. 

2011-0nO-RUL. (See Exhibit "A": Defendant's Decision). The final decision denied 

Plaintiffs' petition for ruiemaking (Petition) which requested the Defendant adopt by 

January 1,2012 a C02 reduction plan that would result in peak C02 emissions from fossil 

fuels in Texas in 2012 and beginning in January 2013 , reduce fossil fuel C02 emission by 

at least 6% a year. The petition also requested the Defendant take the following actions: 

(1) publish annual progress reports on statewide greenhouse gas (GHG) emissions, which 

include an accounting and inventory for each and every source of GHG emissions within 

the state, verification by an independent third party to be made publicly available on 

Defendant's website no later than December 31 of each year beginning in 2012; (2) track 

progress toward meeting the emission reductions, including current and future policies 

and rules, and report on the progress annually and (3) by December 31,2011 and 

annually thereafter, report to the governor and appropriate House and Senate committees 

the total emissions of GHG for the preceding year for each major source sector. The 

annual reporting rules must allow development of a comprehensive inventory of GHG 

emissions for all sectors of the state economy. Last, where conflicts between the 

proposed rule and any other rule in effect exist, the more stringent rule, favoring full 

disclosure of emissions and protection of the atmosphere, would govern. 

3. Plaintiffs' Petition cited Defendant's legal authority to control air contaminants to 
) 

protect against the adverse effects of climate changes, including global warming. TEX. 

HEALTH & SAFETY CODE § 382.0205. In addition, Plaintiffs' Petition also cited 
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Defendant's legal and permanent duty to protect the environment, and specifically the 

atmosphere, under the common law Public Trust Doctrine. 

4. Plaintiffs' Petition provided scientific evidence in support of the emission 

reductions proposed by the rule to redress harm being caused to the atmosphere, earth's 

trust resources and present and future generations of Texans. 

III. JURISDICTION AND VENUE 

5. Jurisdiction of this action lies in this Court pursuant to TEX. WATER CODE § 

5.351 allowing for judicial review of Defendant's rulings, orders, decisions or other acts. 

Venue is proper in this Court pursuant to TEX. WATER CODE § 5.354. 

IV. PARTIES 

6. Angela Bosner-Lain is 25-years old and is a resident of Williamson County, 

Texas. Angela is concerned about the severe droughts that southern states, such as 

Texas, are experiencing: She enjoys swimming, hiking and is interested in becoming a 

professional outdoor photographer. However, with the severe droughts taking place, 

much of what she loves and what she would use to build her photography career are 

quickly disappearing due to the effects of the severe drought patterns--Iack of regional 

water and sweeping wildfires. She also believes future generations should have the 

opportunity to experience Texas and the rest of the southern region without the damage to 

the natural environment that is currently taking place. 

7. Karin Ascot brings this action as next friend on behalf of her minor children 

TVH and A VH (TVH and A VH 's full names are withheld for privacy). TVH and A VH 
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are 3.5 years and 11 months of age respectively, and are residents of Travis County, 

Texas. TVH and A VH were both baptized in Barton Springs. TVH has already spent 
I 

many hours hiking in the Barton Creek greenbelt. He loves to walk in the flowing water 

as he watches the birds, dragonflies, fish, and other living things. Global climate change 

threatens to dry up most of these waters, turning them from gorgeous, life-giving springs 

into dangerous flash-flooding drainages when the rare, heavy rains do come. The 

summers will become increasingly unbearably hot and dry. The outdoors will be 

inhospitable and the children will have fewer places to recreate in nature as the climate 

changes. They will be living in a world of drought, water shortages and restrictions, and 

desertificati on. 

8. Brigid Shea brings this action, as next friend on behalf of her minor child Eamon 

Brennan Umphress. Eamon is 15 years old and is a resident of Travis County, Texas. 

Eamon is very concerned that the impacts of climate change will dramatically harm his 

future . He enjoys swimming at Barton Springs and in the area lakes and creeks. The 

increasing effects of drought and high temperatures due to climate change are threatening 

these water resources, and his use of them. He worries that the springs and the creeks 

may dry up. In addition to the loss of something he loves to do, he fears that the species 

that live in Barton Springs would be harmed and the region might suffer from a loss of 

drinking water. 

9. In sum, the Plaintiffs are youth and young adults, who represent a living 

generation of public trus,t beneficiaries who have a profound interest in ensuring that the 

climate remains stable et;Jough to ensure their rights to a livable future. A livable future 

includes the opportunity to drink clean water and abate thirst, to grow food that will abate 
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hunger, to be free from imminent property damage caused by extreme weather events, 

and to enjoy the abundant resources and rich biodiversity of Texas. 

10. Defendant TCEQ is the state administrative agency charged with the 

responsibility for protecting the state's environment and air quality under the Texas 

Water Code, the Texas Glean Air Act and Texas' Public Trust Doctrine. Defendant may 

be served service of process on its Executive Director, Mr. Mark Vickery, at 12100 Park 

35 Circle, MC-I09, Austin, Texas 78753. 

v. FACTUAL AND LEGAL BACKGROUND 

A) Overview of Evidence and Facts Supporting Plaintiffs' Proposed Rule As 
Submitted in Administrative Proceeding Below 

11. Plaintiffs' Petition was supported by comprehensive and credible authority 

explaining the causes of global climate change, which confirm the worldwide consensus 

that global warming is a result of human activity, specifically the unabated burning of 
J 

I'i ' 

fossil fuels . These cited works included reports and studies from both international and 

federal agencies, as wel;l as peer-reviewed papers from leading experts in their fields. 

12. In addition, the Petition highlighted adverse affects that are likely to occur in 

Texas if C02 emissions are not reduced significantly. For example, a sea level rise of l.5 

meters could displace approximately 100,000 households and create more that $12 billion 

in infrastructure losses in and around the Galveston area alone. The Petition also cited 

studies and quoted experts indicating that climate change will reduce Texas' water 

supply, result in conditions ripe for the proliferation of wildfires, and harm the states' 

agricultural industry. 
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13. Finally, Plaintiffs submitted a paper by Dr. James Hansen, one of the world's top 

climate change scientists. This paper discusses the harms of climate change, the primary 

and secondary effects of global warming, impacts to both the natural environment and 

human populations and cites to human activity as the cause of the imbalance of C02 in 

the atmosphere. Dr. Hansen and fellow prominent climate experts find that 350 parts per 

million (ppm) (from 390 ppm currently) is the target level of atmospheric C02 we need to 

achieve by the end of the century in order to begin to stabilize the atmosphere and slow 

the effects of climate change. The Petition's requested relief is consistent with best 

available science. 

B) Legal Authority Supporting Plaintiffs' Proposed Rule 

14. Defendant TCEQ has both the authority and duty to protect against climate 

change under the Public Trust Doctrine. The public trust duty resides in all three branches 

of government. 

15. The Texas Water Code declares that "[TCEQ] is the agency of the state given 

primary responsibility for implementing the constitution and the laws of this state relating 

to the conservation of natural resources and the protection of the environment." TEX. 

WATER CODE § 5.012. The Public Trust Doctrine is one such law that the TCEQ is 

responsible for implementing. 
I 

16. The Texas Clean Air Act (TCAA) also confers on Defendant TCEQ the authority to 

regulate C02. In the TCAA Section titled "General Powers and Duties," the Legislature 

expressly provided that "[t]he commission shall: (1) administer this chapter; (2) establish 

the level of quality to be maintained in the state's air; and (3) control the quality of the 

state's air." TEX. HEALTH & SAFETY CODE § 382.011(a). 
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17. "Air contaminants" is a defined phrase in the TCAA: '''Air contaminant' means 

particulate matter, radioactive material , dust, fumes, gas, mist, smoke, vapor, or odor, 

including any combination of those items, produced by processes other than natural." 

TEX HEALTH & SAFETY CODE § 382.003(2) (emphasis added). This means that, by 

plain statutory language, C02 is an "air contaminant" when generated by non-natural 

processes. 

18. The Texas Legislature further specifically defined "air pollution" under the TCAA: 

'" Air pollution' means the presence in the atmosphere of one or more air 

contaminants or combination of air contaminants in such concentration and of such 

duration that: (A) are or may tend to be injurious to or to adversely affect human health 

or welfare, animal life, vegetation, or property; or (B) interfere with the normal use or 

enjoyment of animal life, vegetation, or property." TEX HEALTH & SAFETY CODE § 

382.003(3). 

19. Defendant by rule may control air contaminants as necessary to protect against 

adverse effects related to "climatic changes, including global warming." TEX HEALTH 

& SAFETY CODE § 382.0205(3). 

20. The atmosphere, essential to human existence, is an asset that belongs to all 

people. The Public Trust Doctrine requires that the Defendant hold vital natural resources 

in trust, for both present and future generations of Texas citizens. Such resources are so 

vital to the well being of all people, including the citizens of Texas, that they must be 

protected by this distinctive, long-standing judicial principle. The atmosphere, including 

the air, is one of the most crucial assets of our public trust and each sovereign 

government shares a co~tenant trustee duty to protect it. 

Plaintiffs' Original Petition 7 



21. The Public Trust Doctrine holds government responsible, as perpetual trustee, for 

the protection and preservation of the atmosphere for the benefit of both present and 

future generations. 

22. Today the citizens of Texas are confronted with an atmospheric emergency. 
, 

The Defendant must reg1..llate and account for C02 through its fiduciary duties under the 

Public Trust Doctrine. The Defendant is responsible for preserving and protecting the 

atmosphere, as a public resource for future generations. 

23. The Public Trust Doctrine is an ancient legal mandate originating in Roman law 

that establishes a sovereign obligation in states to hold vital natural resources in trust for 

the benefit of their citizens. "The things which are naturally everybody's are: air, 

flowing water, the sea, and the sea-shore." Caesar Flavius Justinian, The Institutes of 

Justinian, Book II, Title I, Of the Different Kind of Things (533). Likewise, under 

English common law, "There are some few things which ... must still unavoidably 

remain in common ... Such (among others) are the elements oflight, air, and water ... " 

Geer v. State of Connecticut, 161 U.S. 519, 668 (1896) (citing William Blackstone, 2 BL 

Comm). 
! . 

24. The Public Trust Doctrine was incorporated into the colonial charters when the 

.' 
American colonies were first established. Martin v. Waddell, 41 U.S. 367,413 (1842). 

Following the American Revolution, the doctrine was likewise adopted into the American 

common law as a flexible mechanism to protect integral public interests. 

25 . The Texas Supreme Court acknowledged the state maintains ownership over public 

resources, such as the submerged lands and waters, as trustee for the public. See, e.g. 

Maufrais v. State, 142 Tex. 559 (Tex. 1944). Texas courts have also recognized that the 
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State can take action to prevent pollution of trust resources. Cummins v. Travis County 

Water Control and Improvement Dist, 175 S.W. 3d 34, 49 (Tex. App. 2005). Cummins, 

discussed the rights of landowners against the rights of the public where trust resources 

are concerned. The opinion acknowledged Texas courts have weighed in favor of 

regulating resources for the public benefit "especially when the regulation affecting the 

owners' property is essential or material for the prosperity of the community, and is one 

in which all of the landowners have to a certain extent a common interest" Id. (citing 

Parker v. El Paso Water-Improvement Dist. No. 1, 297 S.W.737, 740-42 (1927) (internal 

citations omitted)) . Texas courts have also discussed the Public Trust Doctrine as a law 

that does not remain static or fixed. See Severance v. Patterson , 54 Tex Sup. Ct. J. 172 

(2010) (boundary-line demarcations of wet and dry sand when it comes to determining 

what is part of the public trust and what is private property is an ever-changing 

determination). 

26. The importance of Defendant's fiduciary duty to protect its natural resources, 

including the atmosphere, is evident in the Texas Constitution, which states, in pertinent 

part, that " [t]he preservation and conservation of all such natural resources of the State 

are each and all hereby declared public rights and duties." Tex. Const. art. XVI §59. The 

public, including present and future generations, have a right in the preservation and 

conservation of their natural resources, including the atmosphere . 
. I 

27. Because the atmo~phere is necessary for humanity'S very survival, it logically 

follows that the Public Trust Doctrine extends to the atmosphere, and Defendant, as 

trustee of the atmosphere for the people of Texas, holds this resource in trust for present 

and future generations of Texans. 
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28. Just as in traditional trusts, the Public Trust Doctrine imposes a duty on the 

Defendant to affirmatively preserve and protect the public's trust assets from damage or 

loss, and to avoid using the asset in a manner that causes injury to the trust beneficiaries, 

present and future . The trustee has an affirmative fiduciary duty to prevent waste, to use 

reasonable skill and care to preserve the trust property and to maintain trust assets. The 

duty to protect the trust asset means that the sovereign ensures the continued availability 

and existence of healthy trust resources for present and future generations. The duty 

mandates the development and utilization of the trust resource in a manner consistent 

with its conservation and in furtherance of the self-sufficiency of Texas. 

29. The fiduciary's duty in this instance is defined by scientists' concrete prescriptions 

for carbon reductions. As indicated in the Petition, Scientists have clearly opined as to 

the minimum C02 reductions needed to restore the Earth's equilibrium, and the requisite 
, 

/ 
timelines for implementation of those reductions. Defendant may not disclaim this 

fiduciary duty and is subj ect to an ongoing mandatory duty to preserve these resources. 

C) Summary of Defendant's Decision 

30. In rejecting the Petition, the Defendant cited that it does not have control over air 

permits necessary to meet the Petition's requested emission reductions. Citing the 

Defendant refusal to regulate GHGs, the Environmental Protection Agency (EPA), 

pursuant to its federal Clean Air Act (FCAA) authority, issued a Federal Implementation 

Plan (FIP) to authorize the EPA to issue permits in Texas to GHG sources until Texas' 

required State Implementation Plan (SIP) revision for GHG permitting is submitted and 

approved by the EPA. 
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31. Additionall y, the Defendant cited a fundamental disagreement with the EP A over 

how and whether Congress intended GHG emissions should be regulated. This 

fundamental disagreement has resulted in Texas suing EPA regarding the legality of the 

Federal GHG rules. 

32. Defendant's decision failed to address, or deny, whether C02 is an air 

contaminant as defined by TEX. HEALTH & SAFETY CODE § 382.002(2), and as 

alleged in the Petition. Nor did Defendant refute the scientific basis underlying the 

proposed rule. 

33. Next, Defendant's decision attempts to limit and put parameters on the common 

law Public Trust Doctrine, without any basis in law. Defendant's decision unequivocally 

states " ... the public trust doctrine does not extend to the regulation of GHG 's in the 

atmosphere. " 

34. Finally, Defendant' s decision suggests that the Public Trust Doctrine is preempted 

by Section 109 of the FCAA, which illustrates its fundamental misunderstanding of its 

duties under the Public Trust Doctrine. 

VI. CAUSES OF ACTION: 

REQUEST FOR RELIEF PURSUANT TO THE TEXAS WATER CODE 

35. Defendant's decision as described above was unreasonable, based on an error of 

law, and deserves review under the Texas Water Code for the following reasons : 

Error No.1: The Defendant Committed an Error of Law by Limiting the 
Scope of the Public Trust Doctrine. 
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36. Plaintiffs incorporate by reference herein paragraphs 20-29 and 33 . 

37. The Public Trust Doctrine includes the atmosphere as a public trust resource. As 

discussed above, the Public Trust Doctrine protects certain resources as assets of the 

trust. These resources, such as water, submerged lands and air all share certain 

properties: they are valued resources of the natural environment, vital to both the 

continued use and enjoyment of the natural environment and vital to the health of the 

human population. These resources are common to all people and as public property, the 

state, as trustee, has the duty of protecting and managing these resources for the benefit 

of the people of the state and for future generations of Texans. 

38 . In the alternative, the atmosphere must also be protected under the Public Trust 

Doctrine because of its impact on other well-recognized trust assets such as waterways 

and coastlands. As discussed above and in greater detail in the Petition, climate change is 

already impacting water supplies in navigable waterways as well as for drinking water in 

many parts of the country, including Texas. It will cause drought, which will create 

secondary impacts including but not limited to wildfires. Additionally, sea level rise as a 

result of climate change could potentially result in human, ecological and financial 

devastation for Texas' coastal communities. 

39. Defendant committed an error oflaw by limiting the scope of the Public Trust 

Doctrine, asserting that it did not extend to the protection of the atmosphere . While no 

court has expressly state.d that the public trust protects atmospheric resources, it is 

implicit in the purpose of the Doctrine. Also, no court has expressly stated that the Public 

Trust Doctrine does not protect atmospheric resources. It is, therefore, a legal issue that 
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this Court may review, and it was an error of law for the Defendant to attempt to limit the 

common law Public Trust Doctrine, which is outside its authority. 

Error No.2: The Defendant Committed an Error of Law by Deciding that 
the Public Trust Doctrine Is Preempted by Section 109 of the FCAA. 

40. Plaintiffs incorporate by reference herein paragraphs 20-29 and 34. 

41. The Public Trust Doctrine is an independent authority that operates concurrently 

with the State's other responsibilities and duties delineated by statute. The mere 

existence of another statute regulating the same resource does not extinguish the State's 

other duties in regards to that resource. If that were true, other resources such as 

navigable waters in Texas would not be protected under the Public Trust Doctrine 

because of the existence of the Clean Water Act and other water protection laws. 

42. Plaintiffs contend that Section 109 does not and cannot preempt the Public Trust 

Doctrine. In addition, to the extent the Defendant believes that the Public Trust Doctrine 

is preempted by Section '109, then its decision is internally inconsistent. Defendant can 

only assert that the PubIlc Trust Doctrine is preempted by a federal Clean Air Act 

provision for National Ambient Air Quality Standards if they also believe that the Public 

Trust Doctrine extends to the protection of the atmosphere. Defendant's two statements 

are inconsistent and express a clear error of law. 

VII. CONCLUSION AND PRAYER FOR RELIEF 

For all reason set forth above, Defendant's decision is unreasonable, exceeds 

Defendant's authority, and is affected by other errors oflaw. Accordingly, the Court 

should reverse errors 1 and 2 above, and remand the case, if appropriate, for further 

proceedings pursuant to ,the Court's authority under the Texas Water Code. 
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WHEREFORE, PREMISES CONSIDERED, Plaintiffs respectfully pray that 

this Court 1) reverse TCEQ's decision, 2) remand this case to TCEQ for further 

proceedings consistent with the Court' s opinion, if appropriate, 3) assess all costs of these 

proceedings to Defendant, and 4) grant all other relief in law or equity to which Plaintiffs 

may be entitled. 
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TEXAS CO:MMISSION ON ENVIROmtIENTAL QUALITY 

THI: STATE OF TEXAS 
COUNTY OF TRAVIS 
I hetl'8by certify that this is II true and correct copy of a 
Te);as Commission on EnVironmental Que)ity dooument, 
which Is flied In the permanent fCCQrdlj of the CQmmiHion. 
Given und~r my hand and the seal of office on 

1~~~rkJUN?·7 2011 
Te>:8s Commi8Slon-oo~E"viromnental Quality 

DECISION OF THE COMMISSION 
REGARDING THE PETITION FOR R1JLEMAKING 

FILED BY THE TEXAS ENVIRONMENTAL LAW CENTER 
ON BEHALF OF ANGELA BOSNER-LAIN, KARIN ASCOT,AS NEXT FRIEND 
ONBEHALFOFTVHANDAVH,MINORCHILDREN,ANDBRIGIDSHEA, 

AS NEXT FRIEND ON BEHALF OF EBU, A MINOR CHILD 

Docket No. 2011-0720-RUL 

On June 22, 2011, the Texas Commission on Environmental Quality (Commission) 
considered the petition for rulemaking filed by the Texas Environmental Law Center on 
behalf of Angela Bosner-Lain, Karin Ascot, as next friend on behalf ofTVH and A VH, minor 
children, and Brigid Shea, as next friend on behalf ofEBU, a minor child (Petitioners). The 
petition, filed on May 5, 2011, requests that the agency illitiate rulemaking to adopt by 
January 1,2012, a greenhouse gas (GHG) reduction plan that when implemented limits 
carbon dioxide em~sions in Texas from fossil fuels that results in a peak in emissions in the 
state by 2012; and beginning in January 2013, to reduce fossil fuel carbon dioxide emissions 
by at least 6% a year. 

IT IS THE DECISION OF THE COMMISSION pursnantto Administrative Procedure 
Act CAP A), Texas Government Code, § 2001.021 and Texas 'Water Code, § 5.102 to deny the -pennon. · ~ ... ------'. ··---C--_··· .-.. -"'-"' . .~-;-'-~' .... --. ---.. --.-.- ..... -.-~ .... -... . . 

Texas is currentlY·in litigation with the U.S. Environmental Protection Agency (EPA) . 
over the issue of regulation of GHG under the Federal Clean Air Act (FCAA). The 
commissio~~has a fundamental disagreement with the EPA over how, and if, Congress 
intended GHG emissions should be regulated under the FCAA. Adoption of a rule to freeze 
emissions in 2012.w6uld require the Commission to call in permits or revise permits at -
.a!gendment or renewal for emissions not currently controlled. The Commission does not 

. have this authority under the TCAA. Greenhouse gases, including C02, are ubiquitous 

.. gases that occur relatively uniformly throughout the global atmosphere. As such, control of 
emissions by one state, or varied control regimes across many states, will not necessarily 
impact the global distribution of these gases positively or negatively. The basis for the 
petitioners' request for reductions on C02 emiSSIons is to achieve a level of 350 part per 
million (ppm) of C02 in the atmosphere. The standard the petitioners propose for C02 has 
not been develop~d through the proper mechanism under federal statute, in particular 

t I 
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FCAA section 109. Texas 'courts have clearly and regularly ruled that where common law 
duties, such as the public trust doctrine, have been displaced or revised by statutes enacted 
by legislatures, the statute controls. In addition, the public trust doctrine in Texas has been 
limited to wat~r.$:t~fll,}4.e ! . .stp.~ ·iand does not extend to the regulation of GHGs in the 
atln.osphere. P!\ /\ _~.";;' ': • . ' ': " >: ' OJ.)' '' 
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l'!::=='=~~'"":;':-;;:;;~--':~ff.;!v2i~:;~"-=:::~=:~~ 
I, ,arne EmaIL " ro Se PlaintifffPetitioner ~ 
l' fkh1''' Ah0.v'nS Q(~hf")$ fi! 'xja~C'(,'<;i ' , ~ ::\.ei"- -.- - -- - .itle IV·D Agency III 

1 ~ ~ 
If\ddress : Telephone: '----------------1 
:,',1

1
'2, D ,\30,,: a /''),uu 11'3 . '-" '1<;, ;,t?:Sd-- Additional Parties in Child Support Case: II, 
'j-' ~-'-'---'-"'-'---='-I'~-'-"">t. L" "')··~.L:.J- -

" II! iCity/State/Zip: Fax: Custodial Parent: 
iii /' II 
!IU(;.\y\ /1 '1 :1610<3 II 
iSignatYie~: State Bar No: '\ " ),",h~ Non·Custodial Parent: II 

ii, " , # I'~. I • Artoch addition' ,;! pase as necessa>y to list all parties] I, 
, / v 0 1~ ':A("t, :;3.~"i Presumed Father: II 
II .~ Ii 

I~I';,di~~te~~~iype, o~identiiY- the';;';;;i;,;p.;rta~tj;~~~ in tj..; ~~;fsel~c; '~~{y 1): .. "~=="~, 'u-~~'~~~~~r=~~ ,_· -~- ... ; 
,-' ,,--_ .. . . - .. "---_ . .. ... . ---'-'''- -~--- ,-,--- , . 

CiVil -" ' = 
~ ' -' _ .. . "~-,- .. - ,, .•. . . -,",-,'." _ .. ,.., .-:=.d; 

h . . , ' FamilvLaw :1 
I " 

II Contract 
Post-judgment Actions it 

Injury or Damage Real Property Marriav:e Relationship (non .. Title IV -D) 
;, 

" r ebtiContracl '~,SSaultIBattery O::minent Domainl ~nulment LlEnforcement ;l 

! D::onsumerlDTPA Condemnation Doeclare Marriage Void DModification-Custody 
r 

'onstruction. j t ~ebt!Contract E};~famation []Partition Divorce DModification-Other i 
1/ Graud/Misrepresentation MiJ:Ctice !:J:2uiet Title Owith Children TitlelV-D 
Ii Cbther Debt/Contract: ccountin'g Orrespass to Try Title DNoChiidren ~nforcementIModification , 
I' D..egal ' lliher Property: []Paternity 

I 

to=I~~ ----- I· 
DMedical DReciprocals (UIFSA) Ii 

i Diome Equity-Expedited lliher Professional II Clsupport Order 
~ b lliher Foreclosure H 
,! 

Liability: !i 
rancbise Related to Criminal Matters II Other Familv Law Parent-Child Relationship ;! 

,tlrnsurance '~:or Vehicle Accident !,Joxpunction 

II 
lJEnforce Foreign o..doptionlAdoption with 

itJLandlordiTenant mlses Drudgment Nisi Judgment Termination 

~~<O="''';O" Product Liability DNon.Disc!osure 

'I 

Oiabeas Corpus Q;hild Protection 

DAsbestos/Silica ClseizurelForfeiture Cl.!ame Change O::hild Support ; artnership 
DJther Product Liability Owrit of Habeas Corpus"- Grotective Order D:::ustody or Visitation i ther Contract: 

I 
! - -_ ... ,---,.- List Product: Pre· indictment Gemoval of Disabilities DJestational Parenting 

I ~her Injury or Damage: 
Cbther: of Minority O:m.ndparenl Access 

Cbtller: GarentagelPaternity 
I - - - ---------

,I 
Orermination of Parental 

it Employment Other Civil Rights 

t On D..awyer DiSCipline 11 
lliher Parent·Child: II iscri mi nation ~dministrative Appeal 

: DRetaliation []Perpetuate Testimony 
I. 

ntitmstiUnfair 11 - -----_._-_._ .. _--
I; 

': Orermination Competition Clsecurities/Stock Ii 

Ii Oworkers' Compensation D:ode Violations Drortious lnterference it 
.f Cbther Employment: DForeign Judgment Cbther: " 

" Ii _q~tellectl!a l Property. " 
II . --, .. .. . .. --, . . .. _- _ . . ... - .t .0'.- _ .• .. . .. .. _. . - . __ ._-. .. ..-

II ax AppraIsal Probate/W,lls/Intestate AdminIstratIon [liuardianship-Adult II 
II OrIlX Delinquency I Doependent AdmmistratlOn Q:;uardianship , Minor ]1 

Ii D:nher TIlX Dndependent Administration OMental Health Ii 

tL.., .... _--, ... -!~ther ~U!te Proc,_ ee_d_in,,::!l:..' __ = .... _ __ ~~~~~r'=': ========._=_=_=,= ... =_==_~~= .. ,~=~~=JL. __ 
I! J. Indicate procedure or remedy, ifapplicob~ .. .!. m:::.::.::.;:;::;;;.:.:::.::.::=~,/,;;... ____________ ...,. ____ -_ -_-_-::.-::. ______________ ....,, __ 

11 Oi\ppeal from Municipal or Justice Coun , i\ ~....,:::!U_I:dJIIlIIln[Jwl1l11gJlDDlIt 
II DArbitration-related . Ii L..l,jarnisbment 
II DAttachment II DInteroleader 
!il OHm of Bevlnr 'i ~ 
I Q;crtiorari il lJM.uu!amu9 
II DClass Action Ii DPo3t'judprncnt 



PLAINTIFFS 

1. Angela Bosner-Lain 
2. Karin Ascot as next friend on behalf of her minor children TVH and A VH (TVH 

andAVH'sfull names are withheld/or privacy) 
3. Brigid Shea as next friend on behalf of her minor child Eamon Brennan Umphress 

\ 
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ANGELA BONSER-LAIN, § 
KARIN ASCOT, as next friend on behalf § 
ofTVH and AVH, minor children, § 

IN THE DISTRICT COURT 

BRIGID SHEA, as next friend on behalf § 
of EAMON BRENNAN UMPHRESS, a § 
minor child, 

Plaintiffs, 

v. 

TEXAS COMMISSION ON 
ENVIRON1v1ENTAL QUALITY, 

Defendant. 

§ 
§ 
§ 

TRAVIS COUNTY, TEXAS 

201 sl JUDICIAL DISTRICT 

ORIGINAL ANSWER OF DEFENDANT 
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 

TO THE HONORABLE JUDGE OF SAID COURT: 

Defendant, Texas Commission on Environmental Quality (TCEQ), through the Office 

of the Attorney General of Texas, submits this answer to Plaintiffs' Original Petition. 

Defendant denies each and every allegation in Plaintiffs' Original Petition and 

demands strict proof thereof. Defendant reserves the right to amend this answer as permitted 

under the Texas Rules of Civil Procedure. 

WHEREFORE, having fully answered, Defendant prays that Plaintiffs take nothing 

by this suit and that Defendant recover its costs. Defendant further prays for such other relief 

to which it may be entitled. 

Respectfully submitted, 

GREG ABBOTT 
Attorney General of Texas 



Bonser-Lain, el al. v. TCEQ 
Original Answer 
D-I-GN-Il-002194 

DANIEL T. I-lODGE 
First Assistant Attorney General 

BILL COBB 
Deputy Attorney General for Civil Litigation 

BARBARA B. DEANE 
Assistant Attorney General 
Chief, Environmental Protection and 
Administrative Law Division 

DA VlD PREISTER 
Assistant Attorney General 
Chief, Environmental Protection Section 

/ ~ ~ 

:~~ 
Assistant Attorney General 
State BarNo. 15254230 

CYNTHIA WOELK 
Assistant Attorney General 
State Bar No. 21836525 

Environmental Protection Section 
P. O. Box 12548, Capitol Station (MC-O 18) 
Austin, Texas 78711-2548 
Tel: (512) 463-2012 
Fax: (512) 320-0052 

ATTORNEYS FOR THE TEXAS 
COMMISSION ON ENVIRONMENTAL 
QUALITY 
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On August 19, 2011 , I served the above and foregoing on each person on the list 
below, by the method shown: 

Mr. Adam R. Abrams 
Texas Environmental law Center 
P.O. Box 685244 
Austin, Texas 78768 
Attorneys for Plaintiffs 
By Certified Mail, Return Receipt 
Requested 

Bonser-Lain, et al. v. TCEQ 
Original Answer 
D-l -GN-I I-002194 

Ala' ~ N~LIZ ETHOLINGE 
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ANGELA BOSNER-LATN, et al. 

Plaintiffs 

V. 

TEXAS COMMISSION 
ON ENVIRONMENTAL QUALITY 

Defendants 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

200TH JUDICIAL DISTRICT 

TRAVIS COUNTY, TEXAS 

AGREED SCHEDULING ORDER 

On this the 1.. clay 0~..C!a.~, 2011, came to be heard the Plaintiffs and 

Defendant's Agreed Scheduling Order, and after considering it and acknowledging the 

agreement of counsel, this Court orders as follows: 

1. The parties agree that the Plaintiffs will submit their initial brief on or before 
February 15,201'2. 

2. The parties agree that the Defendant will submit its initial brief on or before 
April 13, 2012. 

3. The parties agree that the Plaintiffs will submit their reply brief on or before 
May 16,2012. 

4. The parties agree that a final hearing on the merits will be held on :JLlr\.I,.... II, WI 2.,. c.t 
It is hereby ORDERED, ADJUDGED, AND DECREED that this Agreed 

d.CO p . ..,.,. 

Scheduling Order hereby' e entered, and shall not be amended or changed except by 

= further order of this Court; or by written agreement of all parties. 



AGREED: 

Is/ __ _ 
Adam R. Abrams 
Texas Environmental Law Center 
P.O. Box 78768 
Austin, Texas 78768 
Phone: 713.444.2252 
Fax: 512.687.5342 
Email: aabrams@texaselc.org 
TBN: 24053064 

lsi .,..----
Nancy Elizabeth Olinger 
Assistant Attorney General 
Environment Protection and Administrative 
Law Division 
P.O. Box 12548 
Austin, Texas 78711-2548 
Phone: 512.463.2012 
Fax: 512.320.0052 
TBN: 15254230 
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